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PREFACE

Thirty years ago, the U.S. Supreme Court recognized claims for sexual harassment
as a form of discrimination based on sex under Title VIl of the Civil Rights Act of
1964. In the years that followed, courts have filled in the legal landscape even
further.

Six years ago, when we came to EEOC as commissioners, we were struck by how
many cases of sexual harassment EEOC continues to deal with every year. What was
further striking to us were the number of complaints of harassment on every other
basis protected under equal employment opportunity laws the Commission deals
with today. We are deeply troubled by what we have seen during our tenure on the

Commission.



With legal liability long ago established, with reputational harm from harassment
well known, with an entire cottage industry of workplace compliance and training
adopted and encouraged for 30 years, why does so much harassment persist and

take place in so many of our workplaces? And, most important of all, what can be

done to prevent it? After 30 years - is there something we've been missing?

As commissioners of an enforcement agency, we could have taken a cynical
approach. We could have assumed that some people will always engage in
harassment and that we cannot expect to control how people behave in
increasingly diverse workplaces. That is especially so in an environment where
every manner of rude, crude, or offensive material can be accessed and shared with
others with a few strokes on a phone. We could have suggested that the
Commission simply continue to do what it has done well for decades - investigate
and settle charges, bring litigation, provide legal guidance, hear complaints from
federal employees, and provide outreach and education.

We set cynicism to the side. We want to reboot workplace harassment prevention
efforts.

Accordingly, we present this "Report of the Co-Chairs of the EEOC Select Task Force
on the Study of Harassment in the Workplace." We offer this report to our fellow
commissioners, the EEOC community nationwide, our state partners, employers,
employees and labor unions, and academics, foundations, and community leaders
across the country. We present this report with a firm, and confirmed, belief that too
many people in too many workplaces find themselves in unacceptably harassing
situations when they are simply trying to do their jobs.

While we offer suggestions in this report for what EEOC can do to help prevent
harassment, we caution that our agency is only one piece of the solution. Everyone
in society must feel a stake in this effort. That is the only way we will achieve the
goal of reducing the level of harassment in our workplaces to the lowest level
possible.

This report, including the recommendations we set forth, could not have been
prepared without the work of the Select Task Force on the Study of Harassment in
the Workplace that was established by EEOC Chair Jenny Yang over a year ago. The
Select Task Force consisted of a select group of outside experts impaneled to
examine harassment in our workplaces - its causes, its effects, and what can be
better done to prevent it. We served as co-chairs of this task force. Our experts



included management and plaintiffs' attorneys, representatives of employee and
employer advocacy groups, labor representatives, and academics who have studied
this field for years - sociologists, psychologists, and experts in organizational
behavior. Because our group was heavy on lawyers, we deliberately fashioned an
interdisciplinary approach that considered the social science on harassment in the
workplace. Some of what we learned surprised us; everything we learned

illuminated our understanding of this complex human issue.

We thank the members of our Select Task Force for volunteering their expertise over
this past year - asking the difficult questions, shaping our discussions, and
sharpening our inquiry. This is not a consensus report. It is the report of the two of
us as co-chairs, based on the testimony, research, expertise, and guidance we
received and reviewed along with our task force members over the past year. Nor is
it a report focused on the legal issues concerning workplace harassment. It is a
report focused on prevention of unwelcome conduct based on characteristics
protected under our employment civil rights laws, even before such conduct might
rise to the level of illegal harassment

We thank all of our witnesses for the expertise they offered at our eight meetings
over the past year. We could not have written this report without the work they put
into educating us and the members of the Select Task Force.

We do not pretend to have all the answers for a reboot of workplace harassment
prevention. We need the active engagement of every reader of this report to provide
ideas and solutions on an ongoing basis.

With great appreciation to all those who strive to make our workplaces productive
places where we can all go, do our jobs, and be free from harassment, and,

With confidence that we can do better by our workforce,

Chai Feldblum
Commissioner & Co-Chair

Victoria A. Lipnic
Commissioner & Co-Chair



EXECUTIVE SUMMARY

As co-chairs of the Equal Employment Opportunity Commission's Select Task Force
on the Study of Harassment in the Workplace ("Select Task Force"), we have spent
the last 18 months examining the myriad and complex issues associated with
harassment in the workplace. Thirty years after the U.S. Supreme Court held in the
landmark case of Meritor Savings Bank v. Vinson that workplace harassment was an
actionable form of discrimination prohibited by Title VIl of the Civil Rights Act of
1964, we conclude that we have come a far way since that day, but sadly and too
often still have far to go.

Created in January 2015, the Select Task Force was comprised of 16 members from
around the country, including representatives of academia from various social
science disciplines; legal practitioners on both the plaintiff and defense side;
employers and employee advocacy groups; and organized labor. The Select Task
Force reflected a broad diversity of experience, expertise, and opinion. From April
2015 through June 2016, the Select Task Force held a series of meetings - some were
open to the public, some were closed working sessions, and others were a
combination of both. In the course of a year, the Select Task Force received
testimony from more than 30 witnesses, and received numerous public comments.

Throughout this past year, we sought to deploy the expertise of our Select Task
Force members and our witnesses to move beyond the legal arena and gain insights
from the worlds of social science, and practitioners on the ground, on how to
prevent harassment in the workplace. We focused on learning everything we could
about workplace harassment - from sociologists, industrial-organizational
psychologists, investigators, trainers, lawyers, employers, advocates, and anyone
else who had something useful to convey to us.

Because our focus was on prevention, we did not confine ourselves to the legal
definition of workplace harassment, but rather included examination of conduct
and behaviors which might not be "legally actionable," but left unchecked, may set
the stage for unlawful harassment.

This report is written by the two of us, in our capacity as Co-Chairs of the Select Task
Force. It does not reflect the consensus view of the Select Task Force members, but
is informed by the experience and observations of the Select Task Force members'
wide range of viewpoints, as well as the testimony and information received and



reviewed by the Select Task Force. Our report includes analysis and
recommendations for a range of stakeholders: EEOC, the employer community, the
civil rights community, other government agencies, academic researchers, and
other interested parties. We summarize our key findings below.

Workplace Harassment Remains a Persistent Problem. Almost fully one third of
the approximately 90,000 charges received by EEOC in fiscal year 2015 included an
allegation of workplace harassment. This includes, among other things, charges of
unlawful harassment on the basis of sex (including sexual orientation, gender
identity, and pregnancy), race, disability, age, ethnicity/national origin, color, and
religion. While there is robust data and academic literature on sex-based
harassment, there is very limited data regarding harassment on other protected
bases. More research is needed.

Workplace Harassment Too Often Goes Unreported. Common workplace-based
responses by those who experience sex-based harassment are to avoid the harasser,
deny or downplay the gravity of the situation, or attempt to ignore, forget, or endure
the behavior. The least common response to harassment is to take some formal
action - either to report the harassment internally or file a formal legal complaint.
Roughly three out of four individuals who experienced harassment never even
talked to a supervisor, manager, or union representative about the harassing
conduct. Employees who experience harassment fail to report the harassing
behavior or to file a complaint because they fear disbelief of their claim, inaction on
their claim, blame, or social or professional retaliation.

There Is a Compelling Business Case for Stopping and Preventing Harassment.
When employers consider the costs of workplace harassment, they often focus on
legal costs, and with good reason. Last year, EEOC alone recovered $164.5 million
for workers alleging harassment - and these direct costs are just the tip of the
iceberg. Workplace harassment first and foremost comes at a steep cost to those
who suffer it, as they experience mental, physical, and economic harm. Beyond
that, workplace harassment affects all workers, and its true cost includes decreased
productivity, increased turnover, and reputational harm. All of this is a drag on
performance - and the bottom-line.

It Starts at the Top - Leadership and Accountability Are Critical. Workplace culture
has the greatest impact on allowing harassment to flourish, or conversely, in
preventing harassment. The importance of leadership cannot be overstated -
effective harassment prevention efforts, and workplace culture in which



harassment is not tolerated, must start with and involve the highest level of
management of the company. But a commitment (even from the top) to a diverse,
inclusive, and respectful workplace is not enough. Rather, at all levels, across all
positions, an organization must have systems in place that hold employees
accountable for this expectation. Accountability systems must ensure that those
who engage in harassment are held responsible in a meaningful, appropriate, and
proportional manner, and that those whose job it is to prevent or respond to
harassment should be rewarded for doing that job well (or penalized for failing to
do so). Finally, leadership means ensuring that anti-harassment efforts are given the
necessary time and resources to be effective.

Training Must Change. Much of the training done over the last 30 years has not
worked as a prevention tool - it's been too focused on simply avoiding legal liability.
We believe effective training can reduce workplace harassment, and recognize that
ineffective training can be unhelpful or even counterproductive. However, even
effective training cannot occur in a vacuum - it must be part of a holistic culture of
non-harassment that starts at the top. Similarly, one size does not fit all: Training is
most effective when tailored to the specific workforce and workplace, and to
different cohorts of employees. Finally, when trained correctly, middle-managers
and first-line supervisors in particular can be an employer's most valuable resource
in preventing and stopping harassment.

New and Different Approaches to Training Should Be Explored. We heard of several
new models of training that may show promise for harassment training. "Bystander
intervention training" - increasingly used to combat sexual violence on school
campuses - empowers co-workers and gives them the tools to intervene when they
witness harassing behavior, and may show promise for harassment prevention.
Workplace "civility training" that does not focus on eliminating unwelcome or
offensive behavior based on characteristics protected under employment non-
discrimination laws, but rather on promoting respect and civility in the workplace
generally, likewise may offer solutions.

It's On Us. Harassment in the workplace will not stop on its own - it's on all of us to
be part of the fight to stop workplace harassment. We cannot be complacent
bystanders and expect our workplace cultures to change themselves. For this
reason, we suggest exploring the launch of an /t's on Us campaign for the workplace.
Originally developed to reduce sexual violence in educational settings, the It's on Us
campaign is premised on the idea that students, faculty, and campus staff should be



empowered to be part of the solution to sexual assault, and should be provided the
tools and resources to prevent sexual assault as engaged bystanders. Launching a
similar /t's on Us campaign in workplaces across the nation - large and small, urban
and rural - is an audacious goal. But doing so could transform the problem of
workplace harassment from being about targets, harassers, and legal compliance,
into one in which co-workers, supervisors, clients, and customers all have roles to

play in stopping such harassment.

Our final report also includes detailed recommendations and a number of helpful
tools to aid in designing effective anti-harassment policies; developing training
curricula; implementing complaint, reporting, and investigation procedures;
creating an organizational culture in which harassment is not tolerated; ensuring
employees are held accountable; and assessing and responding to workplace "risk
factors" for harassment.

PART ONE

INTRODUCTION

"Not everything that is faced can be changed, but nothing can be changed until it is
faced."

Robert J. Bies, Professor of Management/Founder, Executive Masters in Leadership
Program McDonough School of Business, Georgetown University (quoting James
Baldwin)

On January 14, 2015, the U.S. Equal Employment Opportunity Commission
("EEOC") held a public meeting titled "Harassment in the Workplace" to examine
the issue of workplace harassment - its prevalence, its causes, and strategies for
prevention and effective response.[tl At the start of that meeting, EEOC Chair Jenny
R. Yang announced the formation of EEOC's Select Task Force on the Study of
Harassment in the Workplace ("the Select Task Force"). We were honored to be
asked to co-chair the Select Task Force.

In Chair Yang's words, the goal of the Select Task Force was to "convene experts
across the employer, employee, human resources, academic, and other
communities to identify strategies to prevent and remedy harassment in the



workplace. Through this task force, we hope to reach more workers so they
understand their rights and also to reach more in the employer community so we
can understand the challenge that they face and promote some of the best practices
that we've seen working."[2]

In the weeks that followed that meeting, we assembled the membership of the
Select Task Force, drawing from a range of experts and stakeholders, and reflecting
a broad diversity of experience, expertise, and opinion. The Select Task Force was
comprised of 16 members from around the country, including representatives of
academia from various social science disciplines; legal practitioners on both the
plaintiff and defense side; employers and employee advocacy groups; and
organized labor. On March 30, 2016, the members of the Select Task Force were
announced:

e SaharF. Aziz, Associate Professor of Law, Texas A&M University

e MegA. Bond, Professor of Psychology and Director of the Center for Women
and Work, University of Massachusetts Lowell

e Jerry Carbo, Associate Professor of Management and Marketing,
Shippensburg University

e Manuel Cuevas-Trisan, Vice President, Litigation, Data Protection &
Employment Law, Motorola Solutions, Inc.

e Frank Dobbin, Professor of Sociology, Harvard University
e Stephen C. Dwyer, General Counsel, American Staffing Association
e Brenda Feis, Partner, Feis Goldy LLC

e Fatima Goss Graves, Vice President for Education and Employment, National
Women's Law Center

e Ariane Hegewisch, Program Director, Employment & Earnings, Institute for
Women's Policy Research

e Christopher Ho, Senior Staff Attorney and Director, Immigration and National
Origin Program, Legal Aid Society - Employment Law Center

e Thomas A. Saenz, President & General Counsel, Mexican American Legal
Defense and Educational Fund



e Jonathan A. Segal, Partner, Duane Morris and Managing Principal, Duane
Morris Institute

e Joseph M. Sellers, Partner, Cohen Milstein LLC
e Angelia Wade Stubbs, Associate General Counsel, AFL-CIO
e RaeT.Vann, General Counsel, Equal Employment Advisory Council

e Patricia A. Wise, Partner, Niehaus, Wise & Kalas; Co-Chair, Society for Human
Resource Management Labor Relations Special Expertise Panel

From April 2015 through June 2016, the Select Task Force held a series of meetings -
some were open to the public for observation, some were closed working sessions,
and others were a combination of both. In the course of a year, the Select Task Force
received testimony from more than 30 witnesses, and received numerous public
comments. The activities of the Select Task Force on the Study of Harassment in the
Workplace are set out in detail in Appendix A.

The first part of this report considers what we know (and do not know) about
workplace harassment. The second part turns to potential solutions for responding
to, and preventing, workplace harassment. Several sections of the report include
recommendations based on the information presented in that section. The
recommendations are offered to EEOC, employers and employer associations,
employees and employee associations, other government agencies, academic
researchers, and foundations.

PART TWO

LOOKING AROUND US:
WHAT WE KNOW ABOUT HARASSMENT IN THE
WORKPLACE

Throughout the past year, we sought to deploy the expertise of our Select Task
Force members and our witnesses to move beyond the legal arena and gain insights
from the world of social science and practitioners on the ground on how to prevent
harassment in the workplace. We focused on learning everything we could about
workplace harassment - from sociologists, industrial-organizational psychologists,



investigators, trainers, lawyers, employers, advocates, and anyone else who had
something useful to convey to us.

Because our focus was on prevention, we did not confine ourselves to the legal
definition of workplace harassment. Instead, we looked at unwelcome or offensive
conduct in the workplace that: (a) is based on sex (including sexual orientation,
pregnancy, and gender identity), race, color, national origin, religion, age, disability,
and/or genetic information; and (b) is detrimental to an employee's work
performance, professional advancement, and/or mental health. This includes, but is
not limited to, offensive jokes, slurs, epithets or name calling, undue attention,
physical assaults or threats, unwelcome touching or contact, intimidation, ridicule
or mockery, insults or put-downs, constant or unwelcome questions about an
individual's identity, and offensive objects or pictures.

When we use the term "harassment" in this report, therefore, we are referring to the
conduct described above. This is not limited to conduct that is legally actionable -
i.e., conduct that must be endured as a condition of continued employment or
conduct that is severe or pervasive enough to create a work environment that a
reasonable person would consider intimidating, hostile, or abusive. Nor, on the

other hand, does it include all "rude," "uncivil," or "disrespectful" behavior in the
workplace. Rather, the focus of this report is unwelcome or offensive conduct based

on a protected characteristic under employment anti-discrimination law.

We start with stories from people who have experienced harassment in the
workplace. Our commitment to preventing harassment stems from stories such as
these, and the devastating impact harassment has on those who experience it. We
then move to what we know about the prevalence of harassment; the ways in which
employees who experience harassment respond; the business case for stopping
harassment; and finally, factors in a workplace that may put a workplace more at

risk for harassment.
A. REAL PEOPLE/REAL LIVES

Laudente Montoya

Laudente Montoya worked as a mechanic at J&R Well Services and Dart Energy.
From his first days on the job, Mr. Montoya's supervisor called Mr. Montoya and a co-
worker "stupid Mexicans," "dumb Mexicans," and "worthless Mexicans." The



supervisor told Mr. Montoya that he didn't like "sp*cs" and that Mexicans were the
reason Americans have swine flu.

Mr. Montoya fought back. He told his supervisor that "a person in a management
position in a large corporation should not talk to their employees like that." In
response, the supervisor said something like "welcome to the oil fields. That's how
they talk here." According to Mr. Montoya, the supervisor did not limit his offensive
comments to Hispanic employees. Mr. Montoya observed the supervisor calling
other co-workers names like "n*gger," "lazy Indian," and "wagon burner." When Mr.
Montoya and his co-workers complained to the area manager, a friend of the

supervisor, the manager did nothing.

As Mr. Montoya explained, "Working that job was one of the worst times in my life. It
became so that | could hardly bring myself to go to work in the morning because |
hated working with him so much. People were calling me moody. | even saw my
doctor about it."

Finally, Mr. Montoya and his co-workers were fed up and filed a charge of
discrimination. After filing the charge, Mr. Montoya was laid off.[3]

Contonius Gill

Contonius Gill worked as a truck driver for A.C. Widenhouse, a North Carolina-based
trucking company. On the job, Mr. Gill was repeatedly assaulted with derogatory
racial comments and slurs by his supervisor, who was also the facility's general
manager; by the company's dispatcher; by several mechanics; and by other truck
drivers - all of whom are white.

n * nn

Mr. Gill was called "n*gger," "monkey" and "boy." On one occasion, a co-worker
approached Mr. Gill with a noose and said, "This is for you. Do you want to hang
from the family tree?" White employees also asked Mr. Gill if he wanted to be the

"coon" in their "coon hunt."

Mr. Gill repeatedly complained about the harassment to the company's dispatcher
and general manager but the harassment continued unabated. The end of the
story? Mr. Gill was fired for complaining about the harassment.[*!



Jacquelyn Hines

Jacquelyn Hines was a single mother, born and raised in Memphis, Tennessee. She
didn't finish high school, but she earned her G.E.D. and worked a series of
temporary jobs through various staffing agencies to support herself and her family.

In 2008, she found herself working for New Breed Logistics, a supply-chain logistics
company with a warehouse in Memphis. Her supervisor made a habit of directing
sexually-explicit comments to Jacquelyn and her female coworkers. Indeed, it
wasn't only sexually-explicit comments - there were lewd and vulgar gestures, and
some days physical harassment as well, like the day he pressed his stomach and
private parts into one woman's back. When these women asked him to "stop talking
dirty to me" or "leave me alone," his response was that he "wasn't going to get into
trouble, he ran the place"and if anyone complained to HR, they would be fired.

And sure enough, that's what happened. One of Jacquelyn's coworkers was fired
when she complained about the harassment by way of the company's anonymous
hotline. When Jacquelyn herself stood up to her supervisor and asked him to stop,
suddenly she was contacted by the temporary agency concerning alleged
attendance issues (which had never been mentioned before). Her hours were cut,
she lost pay, and within a week she was fired. The male coworker who had stood up
to the supervisor on behalf of his colleagues, and told him to stop making
comments because the women didn't like it? He was fired, too.

And it didn't stop there. Some time later, Jacquelyn applied for and was hired at a
different branch of the company, in Mississippi. She worked there for a few weeks
and the job was going well, until one day she was abruptly escorted off the
premises. The HR manager would later explain that she had recognized Jacquelyn's
name from the Memphis plant and had her fired from her job in Mississippi.[3!

* k%

We could continue to chronicle stories of harassment we heard, including
harassment based on disability, religion, age, sexual orientation, and gender
identity. EEOC's website is replete with such stories. But in this report, we focus on
the social science describing the scope of the problem of workplace harassment
and our proposed solutions.



B. THE PREVALENCE OF HARASSMENT IN THE WORKPLACE

Real people, like Mr. Montoya, Mr. Gill, and Ms. Hines, are the reason that all of us
must do everything we can to prevent workplace harassment. No one in this
country - no one - should have to experience what they did. But for purposes of
crafting a strategic approach to preventing harassment, we obviously need to move
beyond the anecdotal evidence so that we know the scope of the problem with
which we are dealing.

We started our study with the assumption that harassment is a persistent problem,
at least based on the continuing number of harassment-based charges EEOC
receives from employees who work for private employers or state and local
government employers (162,872 charges since FY2010), and the continuing number
of harassment complaints filed by federal employees (39,473 complaints since
FY2010).I8 We therefore started by learning what we could from the private sector
charges and the federal sector complaints filed each year.[”!

During the course of fiscal year 2015, EEOC received approximately 28,000 charges
alleging harassment from employees working for private employers or state and
local government employers.ﬂ This is almost a full third of the approximately
90,000 charges of employment discrimination that EEOC received that year. Many of
the charges alleged other forms of discrimination as well, but harassment
constituted either all of, or part of, the alleged discrimination in these charges.
During that same year, federal employees filed 6,741 complaints alleging
harassment as all of, or part of, alleged discrimination.!®] These complaints made up
43% of all complaints filed by federal employees that year.[20]

Of the total number of charges received in FY2015 that alleged harassment from
employees working for private employers or for state and local government
employers, approximately:

® 45% alleged harassment on the basis of sex,

e 349% alleged harassment on the basis of race,

* 19% alleged harassment on the basis of disability,
® 15% alleged harassment on the basis of age,

e 13% alleged harassment on the basis of national origin, and



e 5% alleged harassment on the basis of religion.[*]

Of the total number of complaints filed in FY2015 by federal employees alleging
harassment approximately:

e 36% alleged harassment on the basis of race,

* 34% alleged harassment on the basis of disability,

® 26% alleged harassment on the basis of age,

e 12% alleged harassment on the basis of national origin,
® 44% alleged harassment on the basis of sex, and

e 5% alleged harassment on the basis of religion.[22]

The numbers of charges (in the private sector) and complaints (in the federal sector)
that were filed in FY2015 provide a snapshot of the number of people who sought a
formal process to complain about harassment that year. This number is both an
over-inclusive and under-inclusive data source for determining the prevalence of
harassment in our workplaces. It is presumably over-inclusive because not all
charges and complaints of harassment include the type of behavior we consider
harassment for purposes of this report.l3 Conversely, the number is presumably
under-inclusive because approximately 90% of individuals who say they have
experienced harassment never take formal action against the harassment, such as
filing a charge or a complaint.[*4]

Given the limitations of EEOC charge data, we sought out empirical data on the
prevalence of harassment in workplaces in the United States. An important fact
caught our attention in this review. There are significantly fewer academic articles on
harassment on protected bases other than sex as compared to those about sex-based
harassment. There is an extensive literature on discrimination on the basis of various
protected characteristics (such as race and ethnicity), but those studies do not
disaggregate harassment from other forms of discrimination. In this section,
therefore, we explain what we have found with regard to the prevalence of sex-
based harassment, and then what little we found on the prevalence of other types
of harassment.



Sex-Based Harassment

Based on testimony to the Select Task Force and various academic articles, we
learned that anywhere from 25% to 85% of women report having experienced
sexual harassment in the workplace. Given these widely divergent percentages, we
dug deeper to understand what these numbers could tell us about the scope of
harassment based on sex.

We found that when employees were asked, in surveys using a randomly
representative sample (called a "probability sample"), if they had experienced
"sexual harassment," without that term being defined in the survey, approximately
one in four women (25%) reported experiencing "sexual harassment" in the
workplace. This percentage was remarkably consistent across probability surveys.
When employees were asked the same question in surveys using convenience
samples (in lay terms, a convenience sample is not randomly representative
because it uses respondents that are convenient to the researcher (e.g., student
volunteers or respondents from one organization)), with sexual harassment not
being defined, the rate rose to 50% of women reporting they had been sexually
harassed.[*5]

We then found that when employees were asked, in surveys using probability
samples, whether they have experienced one or more specific sexually-based
behaviors, such as unwanted sexual attention or sexual coercion, the rate of
reported harassment rose to approximately 60% of women.*®! When respondents
were asked in surveys using convenience samples about such behaviors, the
incidence rate rose to 75%.[27] Based on this consistent result, researchers have
concluded that many individuals do not label certain forms of unwelcome sexually

based behaviors - even if they view them as problematic or offensive - as "sexual
n[18]

harassment.

The most widely used survey of harassment of women at work, the Sexual
Experiences Questionnaire (SEQ), not only asks respondents whether they have
experienced unwanted sexual attention or sexual coercion, but also asks whether
they have experienced sexist or crude/offensive behavior.[*®] Termed "gender
harassment" in the SEQ, these are hostile behaviors that are devoid of sexual
interest. Gender harassment can include sexually crude terminology or displays (for
example, calling a female colleague a "'c*nt" or posting pornography) and sexist
comments (such as telling anti-female jokes or making comments that women do



not belong in management.) These behaviors differ from unwantedsexual attention
in thatthey aim to insult and reject women,rather than pull them into a sexual

relationship. As one researcher described it, the difference between these behaviors
11[20]

is analogous to the difference between a "'come on'' and a "'put down.

When sex-based harassment at work is measured by asking about this form of
gender harassment, almost 60% of women report having experienced harassment
in surveys using probability samples.[2Xl Indeed, when researchers disaggregate
harassment into the various subtypes (unwanted sexual attention, sexual coercion,
and gender harassment), they find that gender harassment is the most common

form of harassment.@

Whether or not women label their unwanted experiences as sexual harassment
appears to have little influence on the negative consequences of these experiences.
[231 As one group of researchers pointed out, data from three organizations
"demonstrate that whether or not a woman considers her experience to constitute

sexual harassment, she experiences similar negative psychological, work, and
n[24]

health consequences.

Most of the surveys of sex-based harassment at work have focused on harassment
experienced by women. One exception has been the surveys conducted by the Merit
Systems Protection Board of federal employees in 1980, 1987, and 1994. When
respondents were asked whether they had experienced unwanted sexual attention
or sexual coercion, 42% of women and 15% of men responded in the affirmative in
1981; as did 42% of women and 14% of men in 1988; and 44% of women and 19% of
men in 19941251

Gender Identity-Based and Sexual Orientation-Based Harassment

There are few nationally representative surveys of harassment experienced by
transgender and lesbian, gay or bisexual (LGB) employees.[26] Such harassment may
include sexually-based behaviors (such as unwanted sexual touching or demands
for sexual favors) as well as gender-based harassment (such as calling a lesbian a
"d*ke" or a gay man a "f*g").

In one survey using a probability sample and studying social and demographic
trends, 35% of LGB-identified respondents who reported being "open" at work
reported having been harassed in the workplace.?” In another survey using a
probability sample, LGBT respondents were asked specifically whether they heard



derogatory comments about sexual orientation and gender identity in their
workplaces. In that survey, 58% of LGBT respondents said they had heard such
comments.!28 A review of nine other su rveys using convenience samples of LGBT
individuals found that between 7% and 41% of respondents were verbally and/or
physically abused at work or had their work spaces vandalized, with transgender
individuals generally experiencing higher rates of harassment than LGB people.[2?]

In a large-scale survey of transgender individuals (albeit not a probability sample),
50% of respondents reported being harassed at work.[2% In addition, 7% reported
being physically assaulted at work because of their gender identity, and 6%
reported being sexually assaulted.*Y 419% reported having been asked unwelcome
questions about their transgender or surgical status, and 45% reported having been
referred to by the wrong pronouns "repeatedly and on purpose" at work.[32!

Race-Based and Ethnicity-Based Harassment

Race-based and ethnicity-based harassment are significantly understudied.33] Most
studies of race- and ethnicity-based discrimination fail to distinguish between
harassment and other forms of discrimination, and hence we did not find any
nationally representative surveys on such harassment per se.

Researchers have combined the concepts of race-based harassment and ethnicity-
based harassment into one construct called "racial and ethnic harassment." In one
of the first studies of racial and ethnic harassment based on a convenience sample,
between 40% and 60% of respondents (some of whom were working undergraduate
or graduate students, others who worked for a school district) reported
experiencing some form of racial or ethnic harassment. In this study, harassment
was defined to include threatening verbal conduct, such as comments, jokes, and
slurs related to one's ethnicity or race, as well as exclusionary behaviors, such as
being excluded from a social event, not being given necessary information because
of one's ethnicity or race, or being pressured to "give up" one's ethnic/racial identity
in order to "fit in."[34]

In another survey based on a convenience sample measuring racial and ethnic
harassment, researchers found that 70% of the respondents reported experiencing
some form of verbal harassment and 45% reported experiencing exclusionary
behaviors.[33] In addition, 69% of respondents reported witnessing at least one
ethnically-harassing behavior in the last two years at work and 36% of respondents



who reported that they had not experienced direct harassment indicated that they
had knowledge about the harassment of other co-workers.[36

There has also been some research on the prevalence of racial harassment in
particular industries. For example, in a 2011 survey based on a convenience sample
of restaurant workers in Los Angeles, 35% of respondents reported having
experienced verbal abuse perceived as motivated by race.37] The study found that
language and national origin were among the major motivations that workers

attributed to their experience of verbal abuse.[28]

Disability-Based Harassment

Evidence on the prevalence of disability-based harassment in the workplace was
even harder to find than studies of racial and ethnic harassment. In a survey based
on a convenience sample of one university's faculty and staff, 20% of respondents
with disabilities reported experiencing harassment or unfair treatment at work

because of their disability.13® In addition, 6% of all respondents reported having
[40]

observed harassment or similar unfair treatment of a coworker with a disability.
In a similar study, conducted at a different university, 14% of respondents with
disabilities reported experiencing harassment or similar unfair treatment at work

because of their disability, and 5% of all respondents reported having observed
[41]

harassment or similar unfair treatment of coworkers with disabilities.

The only other research on disability-based harassment in the workplace analyzed
EEOC charge data - not to determine the prevalence of disability-based harassment
in the workplace, but to discern what disabilities were more likely to show up in
such charges. In the most recent analysis, the odds of a person with behavioral
disabilities (anxiety disorder, depression, bipolar disorder, and other psychiatric
impairments) filing a harassment charge were close to 1.5 times greater than the
odds of a person with another type of disability filing a harassment charge.[42]
People with speech impairments, learning disabilities, disfigurements, intellectual

disabilities, dwarfism, traumatic brain injuries, and hearing impairments also filed
[43]

more disability harassment charges than people with other disabilities.

Age-Based and Religion-Based Harassment

We identified two surveys on age-based harassment in the workplace, both of which
were conducted by AARP. In a survey based on a convenience sample of workers



older than 50, 8% of respondents reported having been exposed to unwelcome
comments about their age.[%] When the same question was asked in a survey based
on a convenience sample of workers older than 50 in New York City, close to 25%

reported that they or a family member had been subjected to unwelcome
[45]

comments about their age in the workplace.

We received anecdotal information chronicling different types of religion-based
harassment in the workplace.[6] We also identified numerous articles describing
how religious harassment manifests itself in the workplace, but we were not able to
identify empirical data based on probability or convenience samples on the

prevalence of such harassment.[4”!

Intersectional Harassment

As people hold multiple identities, they can also experience harassment on the
basis of more than one identity group. For instance, an African-American woman
may experience harassment because she is a woman, but also because of her racial
identity.[8] There is increasing evidence that targets of harassment often experience
mistreatment in multiple forms, such as because of one's race and gender, or
ethnicity and religion.[4*!

In a 2010 study, researchers hypothesized and found that members of racial
minority groups report higher levels of harassment than whites, and that women
experience higher levels of harassment than men.[5% When the target of harassment
is both a member of a racial minority group and a woman, the individual is more
likely to experience higher rates of harassment than white women.5H Moreover,
when the target of harassment is both a member of a racial minority group and a
woman, the individual is more likely to experience harassment than men who are
members of a racial minority group.[52 One study focusing primarily on gender-
based harassment noted that interviews with participants inevitably led to
discussions of related race-based harassment, further reinforcing the intersectional
nature of harassing behavior.[3] Despite studies on particular aspects of
intersectional harassment, a significant amount of research on topics such as sexual
harassment is based on the experiences of white women. Similarly, much research
on ethnic harassment is based on the experiences of men who are members of
racial minority groups. As a result, current research may underestimate the extent
and nature of intersectional harassment.[54

* k%



The bottom line is that there is a great deal we do not know about the prevalence of
harassment that occurs because of an employee's race, ethnicity, religion, age,
disability, gender identity, or sexual orientation. This is so, despite the fact that
there is no shortage of private sector charges and federal sector complaints that are
filed claiming harassment on such grounds. We hope that an outcome of this report
will be a focus by funders and researchers on collecting better prevalence data on
harassment based on these characteristics.

In light of what we have learned in this area, we recommend the
following:

e EEOC should work with the Bureau of Labor Statistics or the Census Bureau,
and/or private partners, to develop and conduct a national poll to measure
the prevalence of workplace harassment based on sex (including pregnancy,
sexual orientation and gender identity), race, ethnicity/national origin,
religion, age, disability, and genetic information over time.[%%!

e Academic researchers should compile baseline research on the prevalence of

workplace harassment based on race, ethnicity/national origin, color, religion,
[56]

age, disability, genetic information, sexual orientation, and gender identity.

e EEOC should confer with the Merit Systems Protection Board to determine
whether it can repeat its study of harassment of federal employees and
expand its survey to ask questions regarding harassment based on race,
ethnicity/national origin, color, religion, age, disability, genetic information,
sexual orientation, and gender identity in the federal government, and to
disaggregate sexually-based harassment and gender-based harassment.

e EEOC should work within the structure established by the Office of Personnel
Management to offer specific questions on workplace harassment in the
Federal Employee Viewpoint Survey.

C. EMPLOYEE RESPONSES TO HARASSMENT

What do employees do when they experience harassment in the workplace? Based
on the volume of charges and complaints filed each year, one might presume that
many such individuals seek legal relief.



That presumption is incorrect. In fact, based on the empirical data, the extent of
non-reporting is striking. As with all the evidence we discuss in this report, almost
all of the data on responses to harassment come from studies of sex-based
harassment.

Common workplace-based responses by those who experience sex-based
harassment are to avoid the harasser (33% to 75%); deny or downplay the gravity of
the situation (54% to 73%); or attempt to ignore,forget or endure the behavior (44%
to 70%).I571 In many cases, therefore, targets of harassment do not complain or
confront the harasser, although some certainly do.[58!

The most common response taken by women generally is to turn to family
members, friends, and colleagues. One study found that 27% to 37% of women who
experienced harassment discussed the situation with family members, while
approximately 50% to 70% sought support from friends or trusted others.[5°!

The least common response of either men or women to harassment is to take some
formal action - either to report the harassment internally or file a formal legal
complaint.[60] Two studies found that approximately 30% of individuals who
experienced harassment talked with a supervisor, manager, or union representative.
In other words, based on those studies, approximately 70% of individuals who
experienced harassment never even talked with a supervisor, manager, or union
representative about the harassing conduct.[64

The incidence of reporting appears to be related to the type of harassing behavior.
One study found that gender-harassing conduct was almost never reported;
unwanted physical touching was formally reported only 8% of the time; and
sexually coercive behavior was reported by only 30% of the women who

experienced it.[62]

In terms of filing a formal complaint, the percentages tend to be quite low. Studies
have found that 6% to 13% of individuals who experience harassment file a formal
complaint.[83] That means that, on average, anywhere from 87% to 94% of
individuals did not file a formal complaint.

Employees who experience harassment fail to report the behavior or to file a
complaint because they anticipate and fear a number of reactions - disbelief of their
claim; inaction on their claim; receipt of blame for causing the offending actions;



social retaliation (including humiliation and ostracism); and professional retaliation,
such as damage to their career and reputation.[64]

The fears that stop most employees from reporting harassment are well-founded.
One 2003 study found that 75% of employees who spoke out against workplace
mistreatment faced some form of retaliation.[®3! Other studies have found that
sexual harassment reporting is often followed by organizational indifference or
trivialization of the harassment complaint as well as hostility and reprisals against
the victim.[®®] Such responses understandably harm the victim in terms of adverse
job repercussions and psychological distress.[67] Indeed, as one researcher
concluded, such results suggest that, in many work environments, the most
"reasonable" course of action for the victim to take is to avoid reporting the
harassment.[68!

These findings raise serious concerns. We discuss the need for a comprehensive
strategy to remedy this problem in Part Three of this report.

* k%

Our journey into the academic literature on the prevalence of, and responses to,
harassment was illuminating. It taught us some things we did not know at all - for
example, how radically different prevalence rates of sex-based harassment can be
based on whether respondents are a probability sample or a convenience sample,
and based on how survey questions are framed. It reinforced some information we
already knew, such as the low level of formal reporting, although the high
percentage of those who never talk to a supervisor or file a legal complaint was
striking. And it laid bare the absence of empirical data regarding the prevalence of
harassment based on protected characteristics other than sex.

D. THE BUSINESS CASE FOR STOPPING AND PREVENTING
HARASSMENT

Let there be no mistake: Employers should care about stopping harassment
because harassment is wrong - and, in many cases, it is illegal. Workplace
harassment can produce a variety of harms - psychological, physical, occupational,
and economic harms that can ruin an employee's life. These effects of harassment -
on victims - are primarily why harassment must be stopped. So, again: Employers
should care about preventing harassment because it is the right thing to do, and
because stopping illegal harassment is required of them.



Moral obligation and legal duty are not the complete story, though. Based on what
we have learned, employers should also care about stopping harassment because it

makes good business sense.

The business case for preventing harassment is sweeping. At the tip of the iceberg
are direct financial costs associated with harassment complaints. Time, energy, and
resources are diverted from operation of the business to legal representation,
settlements, litigation, court awards, and damages. These are only the most visible
and headline-grabbing expenses. They also only address employees who report
harassment, which, as we explained, may account for only a fraction of the
harassment that occurs.

The business case extends far deeper. It encompasses employees who endure but
never report harassment, as well as coworkers and anyone else with an interest in
the business who witness or perceive harassment in the workplace. When
accounting for all those affected by it, harassment becomes more insidious and
damaging. In addition to the costs of harassment complaints, the true cost of
harassment includes detrimental organizational effects such as decreased
workplace performance and productivity, increased employee turnover, and
reputational harm.

Direct Financial Costs of Harassment

When employers consider the costs of workplace harassment, they often focus on
tangible, monetary costs associated with charges filed with EEOC, and with good
reason. As previously noted, nearly one in three charges filed with the Commission
in fiscal year 2015-27,893 of 89,385 charges - alleged some form of harassment.[69]
That averages to approximately 76 harassment charges filed daily - a number that
has, unfortunately, remained steady over the years. Indeed, since 2010, employees
have filed 162,872 charges alleging harassment.[7%

Charges of harassment come at a steep cost for employers. The Commission
resolved 28,642 harassment allegations in 2015. Of those, 5,518 charges involving
allegations of harassment were resolved in favor of the charging party through the
administrative process, resulting in $125.5 million in benefits for employees. Since
2010, employers have paid out $698.7 million to employees alleging harassment
through the Commission's administrative enforcement pre-litigation process alone.
711 while we do not have strictly comparable cost data with respect to the various



agencies of the federal government, we surmise it would likely be similar, given the
diverse and varied nature of the federal workforce and its worksites.[72]

EEOC 2015 Statistics in the Private Sector

e 27,893 charges received (31%) alleged harassment
e 28,642 charges resolved (31%) alleged harassment

e $125.5 million secured for employees alleging harassment in EEOC's pre-
litigation process

e 33 lawsuits filed by EEOC (23% of all suits filed) alleged harassment
e 42 lawsuits resolved by EEOC (27% of all suits resolved) alleged harassment

e 539 million in monetary benefits secured for employees in EEOC lawsuits
involving harassment

A recent study by Hiscox, a liability insurance provider, paints the picture of the
[73]

costs of employment disputes (albeit not only harassment claims) more broadly.
Studying a representative sample of closed employment dispute claims from
smaller- and mid-sized companies, they found that 19% of the matters resulted in
defense and settlement costs averaging $125,000 per claim.["! And of course, for
the 81% of studied charges that did not result in a payment by the insurance
company, precious time, energy, and resources were still required to handle them
internally - for 275 days, on average.@ Beyond their study of the closed claims,
Hiscox estimated, based on 2014 data, that U.S. employers had at least an 11.7%
chance of having an EEO charge filed against them.[78! While this data applies to a
broader range of employment disputes, not just harassment claims, the time,
energy, and resources devoted to those claims would apply to harassment claims,
as well.

Litigation of harassment claims tends to be even more expensive. One estimate of
settlement payments and court judgments solely in 2012 for harassment lawsuits
clocked in at over $356 million.”™ The largest sexual harassment jury award in 2012
totaled $168 million.[8!



Harassment litigation initiated by EEOC has also cost employers. In fiscal year 2015,
the Commission filed 33 lawsuits containing a harassment allegation.[”®] During the
same time, it resolved 42 lawsuits involving harassment, recovering over $39 million
in monetary benefits for employees.[8% Simply put, the direct financial costs of
workplace harassment are significant. But by no means are financial costs the only
repercussions.

Indirect Costs: Decreased Productivity, Increased Turnover, and
Reputational Damage

Direct costs tied to harassment complaints are largely visible. An employer
consciously moves resources away from its business plan to respond to the
complaints. However, there are a host of indirect costs that, while often invisible,
can tower over the direct costs.

It begins with the reality that harassment causes personal harm to the victim.
Numerous studies have identified the damaging effects of mistreatment in the
workplace, mainly focusing on sexual harassment. Employees experiencing sexual
harassment are more likely to report symptoms of depression, general stress and
anxiety, posttraumatic stress disorder (PTSD), and overall impaired psychological
well-being.[81

The Personal Effects of Harassment:
Selections from Stories Shared with the Select Task Force

"I have faced sexual discrimination as well as unwanted sexual harassment on my job
and retaliation by my employer for addressing the issue. The distress and mental
anguish that | have endured has affected my health. | was recently diagnosed with
hypertension on July 13, 2015, and | am only 36 years old."

"[The harassment has] caused devastating loss of income, reputation, missed
opportunities, mental health and physical health problems."

One study found that the psychological effects of sexual harassment can rise to the
level of diagnosable Major Depressive Disorder or PTSD.[82] Sexual harassment has
also been tied to psychological effects such as negative mood, disordered eating,
self-blame, reduced self-esteem, emotional exhaustion, anger, disgust, envy, fear,



lowered satisfaction with life in general, and abuse of prescription drugs and
alcohol.[83]

Physical harm can also result. Studies have linked sexual harassment to decreased
overall health perceptions or satisfaction, as well as headaches, exhaustion, sleep
problems, gastric problems, nausea, weight loss or gain, and respiratory,
musculoskeletal, and cardiovascular issues.[84] These potential effects, both mental
and physical, become increasingly likely when the harassment occurs over time.[85
The damaging personal effects of harassment are not limited to victims. There is
growing understanding that employees who observe or perceive mistreatmentin
their workplace can also suffer mental and physical harm. One study found that
employees, female and male alike, who observed hostility directed toward female
coworkers (both incivility and sexually harassing behavior) were more likely to
experience lower psychological well-being.[8] These declines in mental health
were, in turn, linked to lower physical well-being.[87l According to the study, the
drivers of these effects can stem from empathy and worry for the victim, concern
about the lack of fairness in their workplace, or fear of becoming the next target.[88
Whatever the case, if there is harassment in the workplace, more people than just
the victim can be harmed.

It follows, then, that when employees are suffering harassment, the work can suffer.
It is well-established that workplace harassment and conflict can result in
decreased productivity. Studies - again, focusing largely on sexual harassment -
have found that harassment is associated with debilitating job dissatisfaction and
work withdrawal.[8% This largely takes form as disengagement from work, which is
manifested as distraction, neglecting a project, malingering, tardiness, or even
excessive absenteeism.[?% Often, work time is spent talking about the harassment

with others, seeking personal treatment or assistance, reporting the harassment,
[91]

and navigating the complaint and investigation processes.

Work withdrawal and disengagement due to harassment can also go beyond the
individual to affect team and group relationships.l®! The mere awareness of sexual
harassment among a work group can create a tense environment,[®3Inegatively

influencing the group's day-to-day functioning.[®4] At the most basic interactional
level, one study found that three-quarters of U.S. workers have avoided a coworker
merely because of a "disagreement" £ _let alone because of harassment.
Ultimately, this kind of response to workplace conflict can become a contagion and
an "organization stressor."I%81 |t can pervade and break down a work group,



damaging its ability to function.[®7] All of this is a drag on performance - and the
bottom line.

A Sketch of the Cost of Lost Time Due to Harassment in the Federal
Workplace

[Ilmagine an employee who's being bothered by a coworker who leers at her or makes
comments full of innuendo or double entendres, or who tells jokes that are simply
inappropriate in a work setting. The time this employee spends worrying about the
coworker, the time she spends confiding in her office mate about the latest off-color
remark, the time she spends walking the long way to the photocopier to avoid
passing his desk, is all time that sexual harassment steals from all of us who pay

taxes.

Adding up those minutes and multiplying by weeks and months begins to paint a
picture of how costly sexual harassment is. Increase this one individual's lost time by
the thousands of cases like this in a year, and the waste begins to look enormous. And
this may well be a case that doesn't even come close to being considered illegal
discrimination by the courts. Whether or not they're illegal, these situations are
expensive.

U.S. Merit Systems Protections Board, Sexual Harassment in the Federal Workplace
(1994).

Perhaps most costly of all, workplace harassment can lead to increased employee
turnover. Some have hypothesized that turnover costs are the largest single
component of the overall cost of sexual harassment.[®8] Even conduct that is not
harassment can lead to employee turnover. To summarize one commentator: Acts
of incivility can incite people to exit the scene.[®®]

Combining these various factors can add up to a significant sum of money. In 1994,
the Merit Systems Protection Board conservatively estimated that over two years, as
a result of sexual harassment, job turnover ($24.7 million), sick leave ($14.9 million),
and decreased individual (§93.7 million) and workgroup ($193.8) productivity had
cost the government a total of $327.1 million.[200]

An additional cost to consider is the damage workplace harassment can inflict on a
firm's reputation. For example, studies have linked sexual harassment to negative
effects on a firm's ability to attract employees.[2%1 A 2008 study of the impact of



sexual harassment on a consumer brand found that prospective employees'
perceived sexual harassment in a sales workplace was negatively related to their
intentions to work for the firm.[*%2! Indeed, fostering an organization's image

through internal brand strategies aimed at alleviating workplace sexual harassment
[103]

may lead to the attraction and retention of qualified employees.

Even behavior that doesn't rise to the level of harassment can adversely affect the
ability of employers to attract talent. In the 2007 Level Playing Field Institute study,
roughly one-fourth (27%) of respondents who experienced "unfairness" at work
within the past year, and over 70% who suffered bullying, said their experience
strongly discouraged them from recommending their employer to potential
employees.[2%1 And approximately 58% who experienced unfairness said that their

experience would "to some degree" cause them to discourage potential employees.
[105]

The ability of a firm to retain customers and clients, or attract new ones, could also
be affected. Studies demonstrate that perceived sexual harassment in the
workplace has a negative effect on attitudes toward the brand and brand image.[206]
Conversely, when internal stakeholders understand, embrace, and execute
organizational brand values, the company has an opportunity to gain a competitive
advantage in the marketplace and the brand has an opportunity to flourish. In this
sense, internal brand strategies are critical for overall business success.[207]

Again, even behavior that does not rise to the level of harassment can adversely
affect a brand. A majority of respondents in the Level Playing Field Institute's study
replied that "unfairness" they had suffered in the workplace led them "to some
degree" to discourage others from purchasing products or services from their
employer.[198] Stydies have also shown that "incivility" among employees in a
workplace, when merely observed by a consumer, can lead the consumer to feel
anger.19 That anger then "fosters rapid, negative generalizations about the firm
and other employees that extend into the future."[*2%] As a result, consumers
observing uncivil forms of behavior among employees become "less likely to

repurchase from the firm and express less interest in learning about the firm's new
n[111]

services.

The Case of the "Superstar"” Harasser

Finally, an often competing economic consideration bears discussion. Employers

may find themselves in a position where the harasser is a workplace "superstar."[12]



By superstar, think of the high-earning trader at an investment bank, the law firm
partner who brings in lucrative clients, or the renowned professor or surgeon.[2131
Some of these individuals, as with any employee, may be as likely to engage in
harassment as others. Often, however, superstars are privileged with higher income,
better accommodations, and different expectations.[*** That privilege can lead to a
self-view that they are above the rules, which can foster mistreatment.[115]
Psychologists have detailed how power can make an individual feel uninhibited and
thus more likely to engage in inappropriate behaviors.[*181 In short, superstar status
can be a breeding ground for harassment.

When the superstar misbehaves, employers may perceive themselves in a quandary.
They may be tempted to ignore the misconduct because, the thinking goes, losing
the superstar would be too costly. They may wager that the likelihood or cost of a
complaint of misbehavior is relatively low and outweighed by the superstar's
productivity. Some employers may even use this type of rationale to cover or
retaliate for a harasser.

Employers should avoid the trap of binary thinking that weighs the productivity of a
harasser solely against the costs of his or her being reported. As a recent Harvard
Business School study found, the profit consequences of so-called "toxic workers" -
specifically including those who are "top performers" - is a net negative.@
Analyzing data on 11 global companies and 58,542 hourly workers, the researchers
found that roughly one in 20 workers was fired for egregious company policy
violations, such as sexual harassment.[118] Avoiding these toxic workers, they found,
can save a company more than twice as much as the increased output generated by
a top performer.l**9 As a result, the study urged employers to "consider toxic and
productivity outcomes together rather than relying on productivity alone as the
criterion of a good hire."[22%1 No matter who the harasser is, the negative effects of
harassment can cause serious damage to a business. Indeed, the reputational costs
alone can have serious consequences, particularly where it is revealed that
managers for years "looked the other way" at a so-called "superstar" harasser.[t21

E. RISK FACTORS FOR HARASSMENT

Our efforts over the past year with the Select Task Force focused broadly on
unwelcome conduct in the workplace based on characteristics protected under anti-
discrimination statutes. We wanted to find ways to help employers and employees
prevent such conduct before it rose to the level of illegal harassment.



Several members of the Select Task Force suggested that we identify elements in a
workplace that might put a workplace more at risk for harassment. The thought was
that if we could identify "risk factors," that might give employers a roadmap for
taking proactive measures to reduce harassment in their workplaces. Indeed, as we
delved into the question, we found that academic research and practical knowledge
gained on the ground by investigators, trainers, diversity leaders, and human
resources personnel have identified a number of such risk factors.

Some of the findings around risk factors (both from academic work and practical
work) look at the characteristics of those who might be more prone to engage in
harassment or to be the victims of harassment. We decided to focus instead on a
number of environmental risk factors - organizational factors or conditions that may
increase the likelihood of harassment. Indeed, numerous studies have shown that
organizational conditions are the most powerful predictors of whether harassment
will happen.[122

Most if not every workplace will contain at least some of the risk factors we describe
below. In that light, to be clear, we note that the existence of risk factorsin a
workplace does not mean that harassment is occurring in that workplace. Rather,
the presence of one or more risk factors suggests that there may be fertile ground
for harassment to occur, and that an employer may wish to pay extra attention in
these situations, or at the very least be cognizant that certain risk factors may exist.
Finally, we stress that the list below is neither exclusive nor exhaustive, but rather a
number of factors we felt were readily identifiable.

Homogenous Workforces

Perhaps not surprisingly, harassment is more likely to occur where there is a lack of
diversity in the workplace.[*23] For example, sexual harassment of women is more
likely to occur in workplaces that have primarily male employees, and racial/ethnic
harassment is more likely to occur where one race or ethnicity is predominant.[224]
Workers with different demographic backgrounds than the majority of the
workforce can feel isolated and may actually be, or at least appear to be, vulnerable
to pressure from others.[*25 They may speak a different language, observe different
customs, or simply interact in ways different from the majority. Conversely, workers
in the majority might feel threatened by those they perceive as "different" or
"other." They might be concerned that their jobs are at risk or that the culture of the



workplace might change, or they may simply be uncomfortable around others who
are not like them.[126]

Workplaces Where Some Workers Do Not Conform to Workplace
Norms

Harassment is more likely to occur where a minority of workers does not conform to
workplace norms based on societal stereotypes.[*271 Such workers might include,
for example, a "feminine" acting man in a predominantly male work environment
that includes crude language and sexual banter, or a woman who challenges gender
norms by being "tough enough" to do a job in a traditionally male-dominated
environment.[228] Similarly, a worker with a manifest disability may engender
harassment or ridicule for being perceived as "different," as might a worker in a
"rough and tumble" environment who for any number of reasons chooses not to
participate in "raunchy" banter.

Cultural and Language Differences in the Workplace

It might seem ironic (given the first risk factor of homogenous workforces) that
workplaces that are extremely diverse also pose a risk factor for harassment.[2%]
This has been found to be the case especially when there has been a recent influx of
individuals with different cultures or nationalities into a workplace, or where a
workplace contains significant "blocs" of workers from different cultures.[230]
Alternately, different cultural backgrounds may cause employees to be less aware of
laws and workplace norms, which can affect both their behavior and their ability to
recognize prohibited conduct.[*3 Workers who do not speak English may not know
their rights, and may be more subject to exploitation. The Select Task Force heard
testimony from one expert who discussed how language and linguistic
characteristics can play a role in cases of harassment or discrimination.[*32]

Coarsened Social Discourse Outside the Workplace

In both homogenous and diverse workforces, events and coarse social discourse
that happen outside the workplace may make harassment inside a workplace more
likely or perceived as more acceptable. For example, after the 9/11 attacks, there
was a noted increase in workplace harassment based on religion and national
origin. Thus, events outside a workplace may pose a risk factor that employers need
to consider and proactively address, as appropriate.



Workforces with Many Young Workers

Workplaces with many teenagers and young adults may raise the risk for
harassment.[*331 Workers in their first or second jobs may be less aware of laws and
workplace norms - i.e., what is and is not appropriate behavior in the workplace.[34]
Young workers who engage in harassment may lack the maturity to understand or
care about consequences.*3%] Young workers who are the targets of harassment
may lack the self-confidence to resist unwelcome overtures or challenge conduct
that makes them uncomfortable.[*3€] Finally, young workers who are in unskilled or
precarious jobs may be more susceptible to being taken advantage of by coworkers
or superiors, particularly those who may be older and more established in their
positions.

Workplaces with "High Value" Employees

As noted in the discussion regarding the business case, there are workforces in
which some employees are perceived to be particularly valuable to the employer -
the "rainmaking" partner or prized, grant-winning researcher.2371 These workplaces
provide opportunities for harassment, since senior management may be reluctant
to challenge the behavior of their high value employees, and the high value
employees, themselves, may believe that the general rules of the workplace do not
apply to them.[*381 |n addition, the behavior of such individuals may go on outside
the view of anyone with the authority to stop it.

Workplaces with Significant Power Disparities

The reality is that there are significant power disparities between different groups of
workers in most workplaces. But such significant power disparities can be a risk
factor.13%] For example, workplaces where there are executives and administrative

support staff, factories where there are plant managers and assembly line workers,
[140]

and all branches of the military pose opportunities for harassment.

Low-status workers may be particularly susceptible to harassment, as high-status
workers may feel emboldened to exploit them. Low-status workers may be less
likely to understand internal complaint channels, and may also be particularly
concerned about the ramifications of reporting harassment (e.g., retaliation or job
loss).[*Y undocumented workers may be especially vulnerable to exploitation or
the fear of retaliation.[*42 Finally, research shows that when workplace power



disparities are gendered (e.g., most of the support staff are women and most of the
executives are men), more harassment may occur.[2431

Workplaces that Rely on Customer Service or Client Satisfaction

Few employers would say that their business does not rely on excellent customer
service and client satisfaction. As a risk factor, we are specifically speaking about
those workplaces where an employee's compensation may be directly tied to
customer satisfaction or client service. For example, a tipped worker may feel
compelled to tolerate inappropriate and harassing behavior rather than suffer the
financial loss of a good tip.[244] A commissioned salesperson may stay silent in the
face of harassment so as to ensure he or she makes the sale. Finally, in order to
ensure customer happiness, management may, consciously or subconsciously,
tolerate harassing behavior rather than intervene on the workers' behalf.[*45]

Workplaces Where Work is Monotonous or Consists of Low-Intensity
Tasks

We heard that workplaces where workers are engaged in monotonous or low-
intensity tasks may be more likely to see workplace harassment. In jobs where
workers are not actively engaged or have "time on their hands," harassing or
bullying behavior may become a way to vent frustration or avoid boredom.[14¢é

Isolated Workspaces

Harassment is also more likely to occur in isolated workspaces, where the workers
are physically isolated or have few opportunities to work with others.!**™ Harassers
have easy access to such individuals, and there generally are no witnesses to the
harassment.[*#8] For example, janitors working alone on the nightshift,
housekeepers working in individual hotel rooms, and agricultural workers in the
fields are all particularly vulnerable to sexual harassment and assault.[24°]

Workplace Cultures that Tolerate or Encourage Alcohol Consumption

Alcohol reduces social inhibitions and impairs judgment. Not surprisingly, then,
workplace cultures that tolerate alcohol consumption during and around work
hours provide a greater opportunity for harassment.[*59] Workplaces where alcohol
is consumed by clients or customers are also at higher risk of harassment.[*>4 |n



some workplaces, alcohol consumption may become an issue once or twice a year -
holiday parties, for example. In other workplaces, particularly those where social
interaction or client entertainment is a central component of the job (sales, for
example), alcohol use may be more ritualized and thus present more of a potential
risk factor.

Decentralized Workplaces

Decentralized workplaces, marked by limited communication between
organizational levels, may foster a climate in which harassment may go unchecked.
1521 5yych workplaces include retail stores, chain restaurants, or distribution centers
- those enterprises where corporate offices are far removed physically and/or
organizationally from front-line employees or first-line supervisors, or
representatives of senior management are not present. In such workplaces, some
managers may feel (or may actually be) unaccountable for their behavior and may
act outside the bounds of workplace rules. Others may simply be unaware of how to
address workplace harassment issues, or for a variety of reasons may choose not to
"call headquarters" for direction.[253]

* k%

We close this section by observing once more that, obviously, every workplace has
some of these risk factors, and some workplaces have many of them. But the
instinct of our Select Task Force members that we should devote time and resources
to exploring and categorizing possible risk factors is borne out by what we have
learned. The objective of identifying risk factors is not to suggest that having these
risk factors will necessarily result in harassment in the workplace. A single risk factor
may make a particular workplace more susceptible to harassment; more broadly,
industries with numerous risk factors may be at greater risk of harassment in their
workplaces and greater risk of the harassment not being identified and remedied.

The objective of identifying and describing these risk factors is to provide a
roadmap for employers that wish to take proactive actions to ensure that
harassment will not happen in their workplaces. We stress that employers need to
maintain "situational awareness" - an employer noting surprise that women were
being sexually assaulted on the night shift when they worked in isolation and their
schedules were controlled by men is cold comfort to the victims of these assaults.
The next Part of our report describes a number of actions that employers can take to
prevent harassment, including an assessment of these risk factors. In addition,



Appendix C includes a chart with suggestions for addressing each of these risk
factors in a proactive manner.

PART THREE

MOVING FORWARD: PREVENTING HARASSMENT IN
THE WORKPLACE

Harassment in the workplace can sometimes feel like an intractable problem. The
question is whether there is anything we can do to prevent harassment to a
significant degree. We believe the answer to that is "yes."

We also believe that it will not be easy to achieve this goal. If it were easy, it would
have happened a long time ago.

The following sections lay out our analysis, based on what we have learned over the
past year, for achieving what some may see as a quixotic goal, but which we see as a
moral and legal imperative.

A.IT STARTS AT THE TOP

Over and over again, during the course of our study, we heard that workplace
culture has the greatest impact on allowing harassment to flourish, or conversely, in
preventing harassment. We heard this from academics who testified to the Select
Task Force; we heard it from trainers and organizational psychologists on the
ground; and we read about it during the course of our literature review.

Two things - perhaps two faces of the same coin - became clear to us. First, across
the board, we heard that leadership and commitment to a diverse, inclusive, and
respectful workplace in which harassment is simply not acceptable is paramount.
And we heard that this leadership must come from the very top of the organization.

Second, we heard that a commitment (even from the top) for a diverse, inclusive,
and respectful workplace is not enough. Rather, at all levels, across all positions, an
organization must have systems in place that hold employees accountable for this
expectation. These accountability systems must ensure that those who engage in
harassment are held responsible in a meaningful, appropriate, and proportional



manner, and that those whose job it is to prevent or respond to harassment, directly
or indirectly, are rewarded for doing that job well, or penalized for failing to do so.

These two sides of the coin - leadership and accountability - create an organization's
culture.

An organization's culture is set by the values of an organization. To achieve a
workplace without harassment, the values of the organization must put a premium
on diversity and inclusion, must include a belief that all employees in a workplace
deserve to be respected, regardless of their race, religion, national origin, sex
(including pregnancy, sexual orientation, or gender identity), age, disability, or
genetic information, and must make clear that part of respect means not harassing
an individual on any of those bases. In short, an organization's commitment to a
harassment-free workplace must not be based on a compliance mindset, and
instead must be part of an overall diversity and inclusion strategy.

Organizational culture manifests itself in the specific behaviors that are expected
and formally and informally rewarded in the workplace. As one of our witnesses
explained, "[O]rganizational climate is an important driver of harassment because it
is the norms of the workplace; it basically guides employees. . . to know what to do
when no one is watching."[154]

Organizational cultures that tolerate harassment have more of it, and workplaces
that are not tolerant of harassment have less of it. This common-sense assumption
has been demonstrated repeatedly in research studies.[*55] |f leadership values a
workplace free of harassment, then it will ensure that harassing behavior against
employees is prohibited as a matter of policy; that swift, effective, and
proportionate responses are taken when harassment occurs; and that everyone in
the workplace feels safe in reporting harassing behavior.[*5¢] Conversely, leaders
who do not model respectful behavior, who are tolerant of demeaning conduct or
remarks by others, or who fail to support anti-harassment policies with necessary
resources, may foster a culture conducive to harassment.[257]

Leadership

What steps can an organization's leadership take to ensure that its organizational
culture reflects the leadership's values of not tolerating harassment and promoting
civility and respect?



First, leadership must establish a sense of urgency about preventing harassment.
That means taking a visible role in stating the importance of having a diverse and
inclusive workplace that is free of harassment, articulating clearly the specific
behaviors that will not be acceptable in the workplace, setting the foundation for
employees throughout the organization to make change (if change is needed), and,
once an organizational culture is achieved that reflects the values of the leadership,

commit to ensuring that the culture is maintained.[*58]

One way to effectuate and convey a sense of urgency and commitment is to assess
whether the workplace has one or more of the risk factors we describe above and
take proactive steps to address those. For example, if employees tend to work in
isolated workspaces, an employer may want to explore whether it is possible for the
work to get done as effectively if individuals worked in teams. In a workplace where
an employee's compensation is directly tied to customer satisfaction or client
service, the employer may wish to emphasize that harassing conduct should be
brought immediately to a manager's attention and that the worker will be protected
from retaliation. In workplaces with many teenagers and young adults entering the
workforce, the employer may wish to have an orientation in which conduct that is
not acceptable is clearly described and workers are encouraged to come forward
quickly with any concerns.

Another way to communicate a sense of urgency is to conduct a climate survey of
employees to determine whether employees feel that harassment exists in the
workplace and is tolerated. Several researchers have developed such climate
surveys, and the military has adopted them on a widespread scale in recent years.
13591 After a holistic approach to prevention has been put into place (as described in
the remainder of this section), such climate surveys can be repeated to ensure that
change has occurred and is being maintained.

Second, an organization must have effective policies and procedures and must
conduct effective trainings on those policies and procedures. Anti-harassment
policies must be communicated and adhered to, and reporting systems must be
implemented consistently, safely, and in a timely fashion. Trainings must ensure
that employees are aware of, and understand, the employer's policy and reporting
systems. Such systems must be periodically tested to ensure that they are effective.
Our detailed recommendations concerning these policies and trainings are
discussed in the following sections.



Third, leadership must back up its statement of urgency about preventing
harassment with two of the most important commodities in a workplace: money
and time. Employees must believe that their leaders are authentic in demanding a
workplace free of harassment. Nothing speaks to that credibility more than what
gets paid for in a budget and what gets scheduled on a calendar. For example,
complaint procedures must be adequately funded in the organization's budget and
sufficient time must be allocated from employee schedules to ensure appropriate
investigations. Similarly, sufficient resources must be allotted to procure training,
trainings must be provided frequently, and sufficient time must be allocated from
employee schedules so that all employees can attend these trainings. Moreover, if
an organization has a budget for diversity and inclusion efforts, harassment
prevention should be part of that budget.

Finally, in working to create change, the leadership must ensure that any team or
coalition leading the effort to create a workplace free of harassment is vested with
enough power and authority to make such change happen.[1€9]

Accountability

Because organizational culture is manifested by what behaviors are formally and
informally rewarded, it all comes down to accountability - and accountability must
be demonstrated. An employer that has an effective anti-harassment program,
including an effective and safe reporting system, a thorough workplace
investigation system, and proportionate corrective actions, communicates to
employees by those measures that the employer takes harassment seriously. This in
turn means that more employees will be likely to complain if they experience
harassment or report harassment they observe, such that the employer may deal
with such incidents more effectively.[262] This creates a positive cycle that can
ultimately reduce the amount of harassment that occurs in a workplace.

With regard to individuals who engage in harassment, accountability means being
held responsible for those actions. We heard from investigators on the ground, and
we read in the academic literature, that sanctions are often not proportionate to the
inappropriate conduct that had been substantiated.[*52] |f weak sanctions are
imposed for bad behavior, employees learn that harassment is tolerated, regardless
of the messages, money, time, and resources spent to the contrary. Similarly, if
high-ranking and/or highly-valued employees are not dealt with severely if they
engage in harassment, that sends the wrong message loud and clear.!*¢3!



One organization | worked with several years ago asked me if I had new courseware
for use with some previously trained managers. When | asked them what they wanted
to accomplish, they indicated that several individuals were continuing to tell off-color
jokes and make inappropriate comments. While | welcomed the opportunity to be of
service, it seemed to me that the issue was not what training to do next but rather
why these decision-makers hadn't taken steps to deal with these individuals' behavior
and failure to perform to clear standards.

Stephen Paskoff, 8 Fundamentals of a Civil Treatment Workplace

With regard to mid-level managers and front-line supervisors, accountability means
that such individuals are held responsible for monitoring and stopping harassment
by those they supervise and manage.

For example, if a supervisor fails to respond to a report of harassment in a prompt
and appropriate fashion, or if a supervisor fails to protect from retaliation the
individual who reports harassment, that supervisor must be held accountable for
those actions. Similarly, if those responsible for investigations and corrective
actions do not commence or conclude an investigation promptly, do not engage in a
thorough or fair investigation, or do not take appropriate action when offending
conduct is found, that person must be held accountable.

When C-level employees [i.e., senior headquarters executives] take a critical look at,
and aggressively deal with, supervisors that are involved in or not reporting
harassment, we have seen this translate into higher morale and higher productivity
among the rest of the workforce. Everyone notices what the C-Suite notices.

Heidi Olguin
CEO and Founder, Progressive Management Resources, Inc.

Accountability also includes reward systems. If leadership incentivizes and rewards
responsiveness to anti-harassment efforts by managers, that speaks volumes.[164]
When the right behaviors (e.g., creating civil and respectful workplaces, promptly
reporting and investigating harassment claims, aggressively managing employees
involved in or not adequately responding to harassment) are rewarded, that sends a
message about what an organization's leadership cares about. For example, a
number of witnesses noted that companies who were successful in creating a

culture of non-harassment were those that acknowledged and "owned" its well-



handled complaints, instead of burying the fact that there had been a complaint
and that discipline had been taken.[165]

Perhaps counter-intuitively, rewards can also be given to managers when - at least
initially - there is an increase in complaints in their division. We heard that using the
metric of the number of complaints lodged within a particular division, with
rewards given to those with the fewest number of complaints, might have the
counterproductive effect of managers suppressing the filing of complaints through
formal and informal pressure. In contrast, if employees are filing complaints of
harassment, that means the employees have faith in the system. Thus, using the
metric of the number of complaints must be nuanced. Positive organizational
change can be reflected in an initial increase of complaints, followed by a decrease
in complaints and information about the lack of harassment derived from climate
surveys.

Before moving on to detailed recommendations, we pause to highlight a radically
different accountability mechanism that we find intriguing, and solicited testimony
regarding at one of our public meetings. A number of large companies, such as
McDonald's and Wal-Mart, have begun to hold their tomato growers accountable by
buying tomatoes only from those growers who abide by a human rights based Code
of Conduct, which, among other elements, prohibits sexual harassment and sexual
assault of farmworkers. This effort, called the Fair Food Program, was developed
and is led by the Coalition of Imokalee Workers (CIW), a farmworker-based human
rights organization in Florida. The companies agreed to the program because of
consumer-driven market pressures, and most of the agricultural companies that

entered the program did so because of the resulting financial pressures.!*¢¢!

As part of the program, the CIW conducts worker-to-worker education programs.
There is also a worker-triggered complaint resolution mechanism, which can result
in investigations, corrective action plans, and if necessary, suspension of a farm's
"participating grower" status, which means the farm could lose its ability to sell to

participating buyers.[*®"] There are currently 14 businesses and 17 growers
[168]

participating in the program.

* k%

The most important lesson we learned from our study is that employers must have a
holistic approach for creating an organizational culture that will prevent
harassment. If employers put a metric in a manager's performance plan about



responding appropriately to harassment complaints, but then do nothing else to
create an environment in which employees know the employer cares about
stopping harassment and punishing those who engage in it - it is doubtful that the
metric on its own will have much effect. If an employer has a policy clearly
prohibiting harassment that is mentioned consistently at every possible employee
gathering, but does not have a system that protects those who complain about
harassment from retaliation, the policy itself will do little good. It is not that policies
and metrics are not important. To the contrary, they are essential components of a
harassment prevention effort. But holistic refers to the whole system. Every activity
must come together in an integrated manner to create an organizational culture
that will prevent harassment.

In light of what we have learned in this area, we offer the following
recommendations:

e Employers should foster an organizational culture in which harassment is not
tolerated, and in which respect and civility are promoted. Employers should
communicate and model a consistent commitment to that goal.

e Employers should assess their workplaces for the risk factors associated with
harassment and explore ideas for minimizing those risks.

e Employers should conduct climate surveys to assess the extent to which
harassment is a problem in their organization.

e Employers should devote sufficient resources to harassment prevention
efforts, both to ensure that such efforts are effective, and to reinforce the
credibility of leadership's commitment to creating a workplace free of
harassment.

e Employers should ensure that where harassment is found to have occurred,
discipline is prompt and proportionate to the severity of the infraction. In
addition, employers should ensure that where harassment is found to have
occurred, discipline is consistent, and does not give (or create the appearance
of) undue favor to any particular employee.

e Employers should hold mid-level managers and front-line supervisors
accountable for preventing and/or responding to workplace harassment,
including through the use of metrics and performance reviews.



¢ If employers have a diversity and inclusion strategy and budget, harassment
prevention should be an integral part of that strategy.

B. POLICIES AND PROCEDURES

Policies, reporting procedures, investigations, and corrective actions are essential
components of the holistic effort that employers must engage in to prevent
harassment. In this section, we set forth what we have learned about how to make
each of these components as successful as possible.

Anti-Harassment Policies

An organization needs a stated policy against harassment that sets forth the
behaviors that will not be accepted in the workplace and the procedures to follow in
reporting and responding to harassment. Employees in workplaces without policies
report the highest levels of harassment.[*69!

EEOC's position, which after our study we believe remains sound, is that employers
should adopt a robust anti-harassment policy, regularly train each employee on its
contents, and vigorously follow and enforce the policy.[*7l EEOC recommends that
a policy generally include:

e Aclear explanation of prohibited conduct, including examples;

e Clear assurance that employees who make complaints or provide information
related to complaints, witnesses, and others who participate in the
investigation will be protected against retaliation;

e Aclearly described complaint process that provides multiple, accessible
avenues of complaint;

e Assurance that the employer will protect the confidentiality of harassment
complaints to the extent possible;

e Acomplaint process that provides a prompt, thorough, and impartial
investigation; and

e Assurance that the employer will take immediate and proportionate corrective
action when it determines that harassment has occurred, and respond
appropriately to behavior which may not be legally-actionable "harassment"
but which, left unchecked, may lead to same.



An employer's policy should be written in clear, simple words, in all the languages
used in the workplace. The points we note above describe the content of an
effective policy, but the words of the policy itself should be simple and easy to
understand. Similarly, an effective policy should make clear that harassment on the
basis of any protected characteristic will not be tolerated.

Itis also not sufficient simply to have a written policy, even one written in the most
user-friendly fashion. The policy must be communicated on a regular basis to
employees, particularly information about how to file a complaint or how to report
harassment that one observes, and how an employee who files a complaint or an
employee who reports harassment or participates in an investigation of alleged
harassment will be protected from retaliation.[271]

Finally, we urge employers whomay read this and conclude that their policies are
currently effective and in line with EEOC's recommendations to consider this report
as an opportunity to take a fresh and critical look at their current processes and
consider whether a "reboot" is necessary or valuable. Appendix B includes a
checklist for an effective harassment prevention policy.

Social Media

An additional wrinkle for employers to consider, as they write and update anti-
harassment policies, is the proliferation of employees' social media use. The Pew
Research Center recently found that 65% of all adults - 90% of those 18-29 years
olds, 77%of those 30-49 - use social media.l272] Safe to say, employers can expect a
time when virtually the entirety of their workforce is using social media.

Arguably, the use of social media among employees in a workplace can be a net
positive. As noted by a witness at the Commission's 2014meeting on social media,
social media use in the workplace can create a space for "less formal and more
frequent communications." Via social media, employees can share information
about themselves, learn about and understand better their colleagues, and engage
each others' personal experiences through photos, comments, and the like.[1731 |f
this leads to improved work relationships and collegiality, social media can benefit
a workplace.

Unfortunately, social media can also foster toxic interactions. Nearly daily, news
reports reflect that, for whatever reasons, many use social media to attack and
harass others.l*7# During the Commission meeting on social media, witnesses



talked about social media as a possible means of workplace harassment.[275] For
that reason, harassment should be in employers' minds as they draft social media
policies and, conversely, social media issues should be in employers' minds as they
draft anti-harassment policies.

For example, an anti-harassment policy should make clear that mistreatment on
social media carries the weight of any other workplace interaction. Supervisors and
others with anti-harassment responsibilities should be wary of their social media
connections with employees. And, procedures for investigating harassment should
carefully delineate how to access an employee's social media content when
warranted.

In context, social media - specifically its use in the workplace - is relatively new.
Plus, it seemingly changes at an exponential pace. For now, however, the constant
for employers is that social media platforms are potential vehicles for workplace-
related interactions. And wherever that exists, employers must be aware that
harassment may occur.

"Zero Tolerance" Policies

Finally, we have a caution to offer with regard to use of the phrase "a 'zero
tolerance' anti-harassment policy." We heard from several witnesses that use of the
term "zero tolerance" is misleading and potentially counterproductive.
Accountability requires that discipline for harassment be proportionate to the
offensiveness of the conduct. For example, sexual assault or a demand for sexual
favors in return for a promotion should presumably result in termination of an
employee; the continued use of derogatory gender-based language after an initial
warning might result in a suspension; and the first instance of telling a sexist joke
may warrant a warning. Although not intended as such, the use of the term "zero
tolerance" may inappropriately convey a one-size-fits-all approach, in which every
instance of harassment brings the same level of discipline. This, in turn, may
contribute to employee under-reporting of harassment, particularly where they do
not want a colleague or co-worker to lose their job over relatively minor harassing
behavior - they simply want the harassment to stop. Thus, while it is important for
employers to communicate that absolutely no harassment will be permitted in the
workplace, we do not endorse the term "zero tolerance" to convey that message.



Reporting Systems for Harassment; Investigations; Corrective Actions

Effective reporting systems for allegations of harassment are among the most
critical elements of aholistic anti-harassment effort. A reporting system includes a
means by which individuals who have experienced harassment can report the
harassment and file a complaint, as well as a means by which employeeswho have
observed harassment can report that to the employer.

Ultimately, how an employee who reports harassment (either directly experienced
or observed) fares under the employer's process will depend on how management
and its representatives act during the process. If the process does not work well, it
can make the overall situation in the workplace worse. If one employee reports
harassment and has a badexperience using the system, one can presume that the
next employee who experiences harassment will think twice before doing the same.
[176] Finally, ensuring that the process that commences following a report is fair to
an individual accused of harassment contributes to all employees' faith in the
system.

For employers that have a unionized workplace, the role of the union in the
employer's reporting system is significant. If union representatives take reports of
harassment seriously, and support complainants and witnesses during the process,
that will make a difference in how employees who are union members view the
system. Similarly, because unions have obligations towards all union members, the
union must work with the employer to have a system that works in a fair manner for
any individual accused of harassment.

There is a significant body of research establishing the many concerns that
employees have with current reporting systems in their workplaces. 77,
response to some of those concerns, we heard broad support for reporting systems
that are multifaceted, including a choice of procedures, and choices among multiple
"complaint handlers."[*78] Such a robust reporting system might include options to
file complaints with managers and human resource departments, via multi-lingual
complaint hotlines, and via web-based complaint processing.@ In addition, a
multi-faceted system might offer an employee who complains about harassment
various mechanisms for addressing the situation, depending on the type of conduct
and workplace situation.28% For example, an employee may simply need someone

in authority to talk to the harasser in order to stop the behavior. In other situations,



the employer may need to do an immediate intervention and begin a thorough
investigation.

Of course, the operational needs and resources of small businesses, start-up
ventures, and the like, will differ significantly from large, established employers with
dedicated human capital systems or "C Suites" of senior leadership. But the
principle of offering an accessible and well-running reporting system remains the
same,[181]

As noted in the previous section, a safe and timely reporting system that operates
well also communicates to employees the leadership's commitment to the words it
has set forth in its anti-harassment policy. We heard some innovative ideas for
making that commitment clear. One witness described a company that established
a small internal group of key "C-Suite" personnel who were informed immediately
regarding any harassment complaint (unless a conflict of interest existed). The small
group of senior leaders was then regularly updated regarding investigation
outcomes and prevention analysis. In a smaller business, this "group of senior
leaders" may be the business's owner or the highest-ranking members of

management.

We heard strong support for the proposition that workplace investigations should
be kept as confidential as is possible, consistent with conducting a thorough and
effective investigation. We heard also, however, that an employer's ability to
maintain confidentiality - specifically, to request that witnesses and others involved
in a harassment investigation keep all information confidential - has been limited in
some instances by decisions of the National Labor Relations Board ("NLRB") relating
to the rights of employees to engage in concerted, protected activity under the
National Labor Relations Act ("NLRA"). In light of the concerns we have heard, we
recommend that EEOC and NLRB confer and consult in a good faith effort to
determine what conflicts may exist, and as necessary, work together to harmonize
the interplay of federal EEO laws and the NLRA.

Based on what we have learned over the last year, we believe there are several
elements that will make reporting systems work well and will provide employees
with faith in the system. These are largely consistent with the recommendations
made above regarding the content of an effective anti-harassment policy:

e Employees who receive harassment complaints must take the complaints
[182]

seriously.



e The reporting system must provide timely responses and investigations.[183]

e The system must provide a supportive environment where employees feel
[184]

safe to express theirviews and do not experience retribution.

e The system must ensure that investigators are well-trained, objective, and
neutral, especially where investigators are internal company employees.[185]

e The privacy of both the accuser and the accused should be protected to the
greatest extent possible, consistent with legal obligations and conducting a
thorough, effective investigation.[186]

¢ Investigators should document all steps taken from the point of first contact,
prepare a written report using guidelines to weigh credibility, and
communicate the determination to all relevant parties.[287]

The bottom line, however, is that we need better empirical evidence on what type of
reporting systems are effective. Many witnesses told us it would be extraordinarily
valuable for employers to allow researchers into their workplaces to conduct
empirical studies to determine what makes a reporting system effective. We agree
with that suggestion, although we are cognizant of the concerns that employers
may have in welcoming researchers into their domains. For example, we recognize
that employers will want to have control over how data derived from its workplace
will be used, and equally important, not used.

In light of what we have learned in this area, we offer the following
recommendations:

e Employers should adopt and maintain a comprehensive anti-harassment
policy (which prohibits harassment based on any protected characteristic, and
which includes social media considerations) and should establish procedures
consistent with the principles discussed in this report.

e Employers should ensure that the anti-harassment policy, and in particular
details about how to complain of harassment and how to report observed
harassment, are communicated frequently to employees, in a variety of forms
and methods.

e Employers should offer reporting procedures that are multi-faceted, offering a
range of methods, multiple points-of-contact, and geographic and



organizational diversity where possible, for an employee to report
harassment.

Employers should be alert for any possibility of retaliation against an
employee who reports harassment and should take steps to ensure that such
retaliation does not occur.

Employers should periodically "test" their reporting system to determine how
well the system is working.

Employers should devote sufficient resources so that workplace investigations
are prompt, objective, and thorough. Investigations should be kept as
confidential as possible, recognizing that complete confidentiality or
anonymity will not always be attainable.

EEOC and the National Labor Relations Board should confer, consult, and
attempt to jointly clarify and harmonize the interplay of the National Labor
Relations Act and federal EEO statutes with regard to the permissible
confidentiality of workplace investigations, and the permissible scope of
policies regulating workplace social media usage.

Employers should ensure that where harassment is found to have occurred,
discipline is prompt and proportionate to the behavior(s) at issue and the
severity of the infraction. Employers should ensure that discipline is
consistent, and does not give (or create the appearance of) undue favor to any
particular employee.

In unionized workplaces, the labor union should ensure that its own policy
and reporting system meet the principles outlined in this section.

EEOC should, as a best practice in cases alleging harassment, seek as a term of
its settlement agreements, conciliation agreements, and consent decrees, that
any policy and any complaint or investigative procedures implemented to
resolve an EEOC charge or lawsuit satisfy the elements of the policy, reporting
system, investigative procedures, and corrective actions outlined above.

EEOC should, as a best practice in cases alleging harassment, seek as part of
its settlement agreements, conciliation agreements, and consent decrees, an
agreement that researchers will be allowed to work with the employer in
assessing the impact and efficacy of the policies, reporting systems,
investigative procedures, and corrective actions put into place by that



employer. While we encourage EEOC to seek such an agreement when
appropriate, we do not suggest that the agency must do so in all instances, or
that failure to obtain such an agreement should derail otherwise acceptable
settlement proposals.[188]

e Groups of employers should consider coming together to offer researchers
access to their workplaces to research the effectiveness of their policies,
reporting systems, investigative procedures, and corrective actions put into
place by those employers, in a manner that would allow research data to be
aggregated in a manner that would not identify individual employers.

C. ANTI-HARASSMENT COMPLIANCE TRAINING

There are many reasons why employers offer anti-harassment trainings. Employers
who care deeply about stopping harassment use training as a mechanism to do so.
After EEOC's 1980 guidelines suggested methods for preventing sexual harassment,
many employers started to offer training as one of those methods.[*8] Trainings got
a boost after the Supreme Court's decisions in Ellerth and Faragher provided
employers an incentive to demonstrate they had taken appropriate steps to prevent
harassment.[*90] Finally, requiring employers to put training into place is a staple of
the conciliation agreements and consent decrees that EEOC and private plaintiff
attorneys negotiate every year. California and Connecticut have mandated such
training for employers with 50 or more supervisors, and Maine has mandated such
training for employers with 15 or more supervisors. supervisors.[19

Given the amount of resources employers devote to training, and the fact that
training is one of the primary mechanisms used to prevent harassment, we explored
whether training is effective in preventing harassment, and if so, whether there are
some forms of training that have better outcomes than others.

We came to two overarching conclusions:

e There are deficiencies in almost all the empirical studies done to date on the
effectiveness of training standing alone. Hence, empirical data does not permit
us to make declarative statements about whether training, standing alone, is
or is not an effective tool in preventing harassment.

e The deficiencies notwithstanding, based on the practical and anecdotal
evidence we heard from employers and trainers, we conclude that training is
an essential component of an anti-harassment effort. However, to be effective



in stopping harassment, such training cannot stand alone but rather must be
part of a holistic effort undertaken by the employer to prevent harassment that
includes the elements of leadership and accountability described above. In
addition, the training must have specific goals and must contain certain
components to achieve those goals.

Research on the Effectiveness of Training

Witnesses who provided testimony to the Select Task Force, and our own reading of
the literature, exposed the problems of the empirical evidence to date regarding the
effectiveness of training programs standing alone.

First, most of the studies use researcher-designed training, and each of those
trainings has different content, lengths, and leaders. It is hard to know if something
works when the "what" that you are studying is not the same.

Second, our research (which was thorough, if admittedly not an exhaustive review
of all literature over the past three decades) discovered only two studies based on
large-scale evaluations of anti-harassment training designed by employers (not
researchers) that were given to a significant number of employees who were taking
the trainings in their actual workplaces. A set of studies, conducted in the late 1990s
by Professor Magley and her colleagues, evaluated trainings at two large employers
- a large regulated utility with one location and a large agribusiness with several
worksites.[192] Another study, published in 2001 by Professors Bingham and Scherer,

evaluated an anti-sexual harassment program provided to employees at a medium-
[193]

sized university.

Third, because it is difficult for researchers to gain access to workplaces to study
(which is why there are so few research studies of this kind), many researchers
design experiments using student-volunteer samples or other small volunteer
samples in organizational settings. In many studies, the researchers survey
participants pre- and post-training and evaluate the effectiveness of the training
based on self-reported answers immediately following the training. These studies
are not to be discounted, but their limitations must be acknowledged.[*%4

Finally, all of the evidence regarding the effectiveness of training is based on studies
of sexual harassment training, not general harassment training.

What can we learn from these studies, limited as they are?



First, it appears that training can increase the ability of attendees to understand the
type of conduct that is considered harassment and hence unacceptable in the
workplace. The most interesting study in this regard was of federal employees.
Rather than conducting a large-scale evaluation of a particular training, researchers
compared results from the three surveys done by the Merit Systems Protection
Board of federal employees over the course of a decade and a half - in 1980, 1987,
and 1994.12%5] Thejr analysis found that participation in training was associated with
an increased probability, particularly for men, of considering unwanted sexual
gestures, remarks, touching, and pressure for dates to be a form of sexual
harassment. The training seemed particularly successful in clarifying for men that

unwanted sexual behavior from co-workers, and not just from supervisors, can be a
[196]

form of sexual harassment.

Ensuring that employees know what an employer considers to be harassment is
obviously an essential element for effective implementation of an employer's anti-
harassment policy. In the 2001 study by Professors Bingham and Scherer of a 30-
minute training, participants demonstrated more knowledge about sexual
harassment than those who had not participated in the training.ﬂ In the 1997
study by Professor Magley and her colleagues, some attendees of the trainings (but
not all) evidenced increased knowledge of sexual harassment. Given that Hispanic
employees in that study did not evidence increased knowledge, the researchers
observed that culturally-appropriate training might have made a difference.[198]
Other studies also suggest that trainings have a positive impact on knowledge
acquisition.[199]

Second, it is less probable that training programs, on their own, will have a
significant impact on changing employees' attitudes, and they may sometimes have
the opposite effect. The 2001 study by Professors Bingham and Scherer evaluated a
30-minute training focused on sensitizing attendees to sexual harassment. Men who
completed the training were more likely to say that sexual behavior at work was
wrong, but they were also more likely to believe that both parties contribute to
inappropriate sexual behavior.[2991 Other experiments indicate that participants
who come into the training with more of a tendency to harass or with gender role
conflicts (based on questionnaires completed prior to the training) are more likely
to have a negative reaction to the training.[201]

In the 1997 study conducted by Professor Magley and her colleagues, there was no
evidence of any backlash to the trainings. However, the personal attitudes of



participants toward sexual harassment were minimally changed or completely

unchanged.[292] Finally, a few lab-based experiments have shown some positive
[203]

effects on attitudes or behaviors following training.

Third, in the study by Professor Magley and her colleagues (the only study to test for
this result), there was no evidence that the training affected the frequency of sexual
harassment experienced by the women in the workplace or the perception by
women that certain sexual conduct was sexual harassment. However, on the
positive side, complaints to the human resources department did increase after the
training. The researchers postulated that the increase was the result of a multi-
faceted approach taken by the employer and not the result of the training alone. For
example, prior to the training, the employer had provided employees with a number
of additional resources to lodge complaints (including hotlines) and had begun
improving its procedures for complaint follow-up.[204

As Professor Magley and her colleagues have pointed out, a common theme among
the research studies is that effective training does not occur within a vacuum.
Researchers have suggested a range of ideas for creating harassment-free and
supportive work environments in which non-training factors are included together
with training.[205]

In sum, the existing empirical evidence is conflicting and sometimes surprising. It

leaves us with a few conclusions:

e Many anti-harassment trainings offered today seek to achieve two goals - give
employees information about the employer's anti-harassment policy
(including how to file complaints) and change employees' attitudes about
what type of behaviors in the workplace are wrong.

e The limited empirical data we have to date indicates that training can increase
knowledge about what conduct the employer considers unacceptable in the
workplace. In particular, training may help men understand that certain forms
of sexual conduct are unwelcome and offensive to women.

e The limited empirical data we have to date indicates that sensitivity training
(as currently done) in some instances might be mildly positive, often is
neutral, and in some circumstances actually may be counterproductive.

e Itis possible that individuals who receive training may be more likely to file a
complaint, if the training does not stand alone and the employer has taken



other steps to convince employees that the employer will be intolerant of
sexual harassment.

We cautioned above, and we caution again, that the results of these studies
implicate only the effectiveness of the specific trainings that were evaluated. The
data cannot be extrapolated to support general conclusions about the effectiveness
of training.

Indeed, our most important conclusion is that we need better empirical evidence on
what types of training are effective and what components, beyond training, are
needed to make the training itself most effective. As we noted above, many
witnesses told us that it would be extraordinarily valuable for employers to allow
researchers into their workplaces to conduct empirical studies to determine what
makes training effective. We agree with that suggestion, although as we noted
above, we are cognizant of the concerns that employers may have in welcoming
researchers into their domains. For example, we recognize that employers will want
to have control over how data derived from their workplaces will be used, and
equally important, not used.

Experience on the Ground

Regardless of the empirical data from research studies, we heard from practitioners
with decades of experience that training - especially compliance training - is a key
component of any harassment prevention effort.[2961 We also heard that training
must have certain components to be successful. We provide below the insights we
learned from these practitioners.

"[Compliance training] is not training to change your mind.
It's training to keep your job."

Jonathan A. Segal, Select Task Force Member
Compliance Training for All Employees

Compliance training is training that helps employers comply with the legal
requirements of employment non-discrimination laws by educating employees
about what forms of conduct are not acceptable in the workplace and about which
they have the right to complain. We do not believe that such trainings should be
limited to the legal definition of harassment. Rather the trainings should also



describe conduct that, if left unchecked, might rise to the level of illegal harassment.
For example, some instances of gender-based harassment or sexually-motivated
harassment will be legally actionable only if they are sufficiently pervasive to create
a hostile work environment, as defined by the law. But compliance training should
focus on the unacceptable behaviors themselves, rather than trying to teach
participants the specific legal standards that will make such conduct "illegal." In
addition, compliance training should explain the consequences of engaging in
conduct that is unacceptable in the workplace, including that corrective action will
be proportionate to the severity of the conduct.

Compliance training that teaches employees what conduct is not acceptable in the
workplace should not be a canned, "one-size-fits-all" training. Effective compliance
trainings are those that are tailored to the specific realities of different workplaces.
Using examples and scenarios that realistically involve situations from the specific
worksite, organization, and/or industry makes the compliance training work much
better than if the examples are foreign to the workforce. In addition, depending on
the makeup of the workforce, employers may wish to consider conducting training
in multiple languages, or providing for different learning styles and levels of
education.

Compliance training should also clarify what conduct is not harassment and is
therefore acceptable in the workplace. For example, it is not harassment for a
supervisor to tell an employee that he or she is not performing a job adequately. Of
course, the supervisor may not treat employees who are similar in their work
performance differently because of an employee's protected characteristic. But
telling an employee that she must arrive to work on time, or telling an employee
that he must submit his work in a timely fashion, is not harassment. Nor do we
suggest that occasional and innocuous compliments - "I like your jacket" -
constitute workplace harassment, but rather reflect the reality of human experience
and common courtesy.

Compliance training should also educate employees about their rights and
responsibilities if they experience conduct that the employer has stated is not
acceptable in the workplace. Again, the training need not focus on legal issues
regarding notice and liability. Rather, the training should make clear to employees
the (hopefully) multiple avenues offered by the employer to report unwelcome
conduct based on a protected characteristic, regardless of whether the individual
might or might not describe that conduct as "harassment." Compliance training



should also describe, in simple terms, how an employee who witnesses harassment
can report that information.

Finally, compliance training should describe, in simple terms, how the formal
complaint process will proceed. This includes information on how an investigation
will take place and what confidentiality a complainant can expect. The training
should make clear that the employer will take all reports seriously, investigate them
in a timely fashion, and ensure that complainants or those who report observing
harassment will not experience retaliation for using the reporting system. (Of
course, for participants to believe this, the employer's reporting system must
indeed operate in this fashion).

Compliance Training for Middle-Management and First-Line Supervisors

All employees need the compliance training described above. But managers and
supervisors need additional training if the employer wants to address conduct
before it rises to the level of illegal harassment and wants to ensure compliance
with employment non-discrimination laws.

As noted previously, to create an organizational culture in which employees believe
that the organization will not tolerate harassment, managers, and supervisors must
receive clear messages of accountability. Compliance training translates those
expectations into concrete actions that managers and supervisors are expected to
take - either to prevent harassment or to stop and remedy harassment once it
occurs.

Compliance training provides managers and supervisors with easy-to-understand
and realistic methods for dealing with harassment that they observe, that is
reported to them, or of which they have knowledge or information. This includes
practical suggestions on how to respond to different levels and types of offensive
behavior, and clear instructions on how to report harassing behavior up the chain of
command. It should also stress the affirmative duties of supervisors to respond to
harassing behavior, even in the absence of a complaint. Again, this training should
be tailored to the specific worksite, organization, and/or industry, so that the
examples used are helpful to managers and supervisors.

Managers and supervisors are the heart of an employer's prevention system. As one
witness with decades of experience in the practice of workplace training and
investigation noted succinctly:



If I had limited assets to improve the climate of any organization, | would
invest ninety-five percent of them in middle managers. These are the
people who make all of the difference in the day-to-day lives of
organizations and people. When we train middle managers, we don't
just train them about how to spot and address problem behavior -we
teach them empirically sound things to do and say when an employee
seeks them out to discuss a problem.@

What we set forth above concerns the content of effective compliance training.
There are also principles for the structure of successful compliance trainings.[208!

e Training should be supported at the highest levels. As noted previously,
employees must believe that the leadership is serious about preventing
harassment in the workplace. Training alone is not sufficient to establish the
credibility of the leadership in this regard - but compliance training provides a
moment at which the focus is on achieving this goal and thus, leadership
should take advantage of that moment. The strongest expression of support is
for a senior leader to open the training session and attend the entire training
session. At a minimum, a video of a senior leader might be shown at the
beginning of the training and a memo from leadership to all employees sent
prior to the training can underscore the importance and purpose of the
training. Similarly, if all employees at every level of the organization are
trained, that both increases the effectiveness of the training and
communicates the employer's commitment of time and resources to the
training effort.

e Training should be conducted and reinforced on a regular basis for all
employees. Again, as we noted earlier, employees understand that an
organization's devotion of time and resources to any effort reflects the
organization's commitment to that effort. Training is no different. If anti-
harassment trainings are held once a year (or once every other year),
employees will not believe that preventing harassment is a high priority for
the employer. Conversely, if anti-harassment trainings are regularly scheduled
events in which key information is reinforced, that will send the message that
the goal of the training is important. While this is one area where, in general,
repetition is a good thing, we caution against simply repeating the same

training over and over, which risks becoming a rote exercise. Rather, we urge



employers to consider training that is varied and dynamic in style, form, and
content.

Training should be conducted by qualified, live, and interactive trainers. Live
trainers who are dynamic, engaging, and have full command of the subject
matter are the most likely to deliver effective training. Since one of the goals of
compliance training is to provide employees information about the type of
conduct the employer finds unacceptable in the workplace, it is important for
a trainer to provide examples of such conduct, or have individuals portray
scenarios of such conduct, and then be able to answer questions. In addition,
compliance training teaches supervisors and managers how to respond to a
report or observance of harassment. These can be difficult situations and a
live trainer is most suited to work through questions with the participants.

o For some employers, however, providing live trainers will not be feasible
because they are cost prohibitive or because employees are physically
dispersed. In such cases, online or video-based trainings should still be
tailored to specific workplaces and workforces and should be designed
to include active engagement by participants.

Training should be routinely evaluated. Employers should obviously not keep
doing something that does not work. Trainers should not only do the training,
but should evaluate the results of the training, as well. By this, we mean more
than handing a questionnaire to participants immediately after the training
asking if they found the training to be helpful. Evaluations are most effective if
they are done some time after the training and participants are asked
questions such as whether the training changed their own behaviors or
behaviors they have observed in the workplace. The evaluation should occur
on a regular basis so that the training can be modified, if need be. Similarly,
training evaluation should incorporate feedback from all levels of an
organization, most notably, the rank-and-file employees who are being
trained, lest "evaluation" becomes a senior leadership "echo chamber."

Based on our year of examination - and cognizant of the limitations of empirical,

academic data - we still conclude that effective compliance training is a necessary

tool to prevent harassment in the workplace. Every employer should have in place,

at a minimum, compliance training that includes the content and structure

described above. However, since compliance training only goes so far, the following



section presents additional ideas for training that may help the holistic effort of
preventing harassment in a workplace.

In light of what we have learned in this area, we make the following
recommendations:

e Employers should offer, on a regular basis and in a universal manner,
compliance trainings that include the content and follow the structural
principles described in this report, and which are offered on a dynamic and
repeated basis to all employees.

e Employers should dedicate sufficient resources to train middle-management
and first-line supervisors on how to respond effectively to harassment that
they observe, that is reported to them, or of which they have knowledge or
information - even before such harassment reaches a legally-actionable level.

e EEOC should, as a best practice in cases alleging harassment, seek as a term of
its settlement agreements, conciliation agreements, and consent decrees, that
employers adopt and maintain compliance training that comports with the
content and follows the structural principles described in this report.

e EEOC should, as a best practice in cases alleging harassment, seek as a
condition of its settlement agreements, conciliation agreements, and consent
decrees, an agreement that researchers will be allowed to work with the
employer to assess the climate and level of harassment in respondent
workplaces pre- and post-implementation of compliance trainings, and to
study the impact and efficacy of specific training components. Where possible,
this research should focus not only on the efficacy of training in large
organizations, but also smaller employers and newer or "start up" firms. While
we encourage EEOC to seek such an agreement when appropriate, we do not
suggest that the agency must do so in all instances, or that failure to obtain

such an agreement should derail otherwise acceptable settlement proposals.
[209]

e Groups of employers should consider coming together to offer researchers
access to their workplaces to research the effectiveness of trainings,
particularly in the context of holistic harassment prevention efforts, in a
manner that would allow research data to be aggregated and not identify

individual employers.



e EEOC should compile a resource guide for employers that contains checklists
and training modules for compliance trainings.

e EEOC should review and update, consistent with the recommendations
contained in this report, its anti-harassment compliance training modules
used for Technical Assistance Seminars, Customer Specific Trainings, trainings
for Federal agencies, and other outreach and education programs.

D. WORKPLACE CIVILITY AND BYSTANDER INTERVENTION TRAINING

Employees need to know what conduct is unacceptable in the workplace (whether
or not they might describe such conduct as harassment), and managers and
supervisors need effective tools to respond to observation or reports of harassment.
But regardless of the level of knowledge in a workplace, we know from the research
that organizational culture is one of the key drivers of harassment. We therefore
explored trainings that might have an impact on shaping organizational cultures in
a way that would prevent harassment in a workplace.

Among the trainings we explored, two stood out for us as showing significant
promise for preventing harassment in the workplace: (1) workplace civility training;
and (2) bystander intervention training.

Workplace civility training is not new to the workplace. Many employers have put
such trainings into place, often in response to concerns about bullying or conflict in
the workplace. Bystander intervention training, by contrast, is not prevalent in
workplaces. Such training has proliferated in recent years in colleges and high
schools as a means of stopping sexual assault. We hope the information presented
in this report will encourage employers to consider implementing these trainings as
a means of preventing workplace harassment.

Workplace Civility Training

Employers have offered workplace civility training as a means of reducing bullying
or conflict in the workplace. Thus, such training does not focus on eliminating
unwelcome behavior based on characteristics protected under employment non-
discrimination laws, but rather on promoting respect and civility in the workplace
generally.



According to researchers, incivility is often an antecedent to workplace harassment,
as it creates a climate of "general derision and disrespect” in which harassing
behaviors are tolerated.[2% For example, in studies of attorneys and court
employees, researchers found significant correlations between incivility and gender
harassment.[2*Y Researchers also have found that uncivil behaviors can often
"spiral" into harassing behaviors.[212]

Incivility can also sometimes represent covert manifestations of gender and racial
bias on the job.[2231 |n other words, facially neutral, uncivil behaviors may actually
be rooted in animus against members of a protected class and may subtly
contribute to a hostile work environment.[2**1 we fully recognize that Title VIl was
not meant, and should not be read, to be "a general civility code for the American
workplace."@ But promoting civility and respect in a workplace may be a means
of preventing conduct from rising to the level of unlawful harassment.

Workplace civility trainings focus on establishing expectations of civility and respect
in the workplace, and on providing management and employees the tools they
need to meet such expectations. The training usually includes an exploration of
workplace norms, including a discussion of what constitutes appropriate and
inappropriate behaviors in the workplace. The training also includes a heavily skills-
based component, including interpersonal skills training, conflict resolution
training, and training on effective supervisory techniques.[216

The beauty of workplace civility training is that it is focused on the positive - what
employees and managers should do, rather than on what they should not do. In
addition, by appealing to all individuals in the workplace, regardless of social
identity or perceived proclivity to harass, civility training might avoid some of the
resistance met by interventions exclusively targeting harassment.[2171

We heard some concern that a focus on workplace civility might reinforce
stereotypes (e.g., that women need to be treated with special care and concern).
Empirical data to support this concern appears lacking. In contrast, there is some
empirical data (and many anecdotes) to support the effectiveness of civility training

in enhancing workplace cultures of respect that are subsequently incompatible with
[218]

harassment.

Workplace civility training has not been rigorously evaluated as a harassment
prevention tool per se,[2291 but we believe that such training could provide an
important complement to the compliance training described in the previous



section. Moreover, it would be helpful to have additional research on the possible
effects of workplace civility training in reducing the level of workplace harassment
based on EEO protected characteristics.

Finally, we recognize that broad workplace "civility codes" which may be read to
limit or restrict certain forms of speech may raise issues under the NLRA, which is
outside of the jurisdiction of EEOC.[22% |n light of that potential tension, we
recommend that EEOC and NLRB confer and consult, and attempt to jointly clarify
and harmonize the interplay of the NLRA and the federal EEO statutes.

Case Study: Los Angeles Department of Water and Power

In response to a significant number of workplace harassment allegations, LADPW
established a proactive strategy to safequard the personal dignity of its employees
and empower them to contribute to a workplace free of harassment and
discrimination.

o LADPW began with an eight-hour, instructor-led, mandatory training for all its
employees that focused on mutual respect in the workplace. The training
included a discussion regarding individual differences related to diversity and
cultural characteristics, focused on identifying and resolving workplace
interpersonal conflict, set forth the roles and expectations of employees and
leaders, and provided an overview of EEO laws, employment policies, and
procedures.

e That training was followed by a mandatory training for all executives,
supervisors, and lead personnel that focused on the practical implications of
EEO laws and provided tools and techniques to address inappropriate behavior.

e LADPW also established a "boot camp team" to quickly address inappropriate
conduct and provide one-on-one coaching and group training.

LADPW continues to provide department-wide training to its employees on a regular
basis, including training on topics such as "A Manager's Guide for a Respectful
Workplace," "The POWER of Diversity - Workplace Diversity Training for All Employees,”
as well as targeted trainings for smaller groups on harassment and discrimination

awareness.

During the first three years after LADPW initiated its training program, the number of
internal EEO complaints rose - perhaps because employees had a greater



understanding of their rights and where to go to file complaints. Since that time,
however, complaints have decreased by 70%, and the severity of the types of
harassment complaints has decreased as well. According to Renette Anderson,
Director of LADPW's Equal Employment Opportunity Services, "Much of this is due to

our tenacious and steadfast commitment to our training efforts."

Bystander Intervention Training

Bystander intervention training has long been used as a violence prevention
strategy, and it has become increasingly utilized by colleges and high schools to
prevent sexual assault.[221] The training has been shown to change social norms
and empower students to intervene with peers to prevent assaults from occurring.
[222] most bystander intervention trainings employ at least four strategies:

e Create awareness - enable bystanders to recognize potentially problematic
behaviors.

e Create a sense of collective responsibility - motivate bystanders to step in and
take action when they observe problematic behaviors.

e Create a sense of empowerment - conduct skills-building exercises to provide
bystanders with the skills and confidence to intervene as appropriate.

® Provide resources - provide bystanders with resources they can call upon and
that support their intervention.[223!

One organization that provides training on campuses, Green Dot, creates a sense of
empowerment by focusing its training on "three D's:" (1) confront the potential
perpetrator of sexual assault in a direct manner, and ask the person to cease the
behavior; (2) distract the potential perpetrator of sexual assault, and remove the
potential victim; or (3) delegate the problem to someone who has the authority to
intervene.[224]

We believe that bystander intervention training might be effective in the workplace.
Such training could help employees identify unwelcome and offensive behavior that
is based on a co-workers' protected characteristic under employment non-
discrimination laws; could create a sense of responsibility on the part of employees
to "do something" and not simply stand by; could give employees the skills and
confidence to intervene in some manner to stop harassment; and finally, could
demonstrate the employer's commitment to empowering employees to act in this



manner. Bystander training also affords employers an opportunity to underscore
their commitment to non-retaliation by making clear that any employee who "steps
up" to combat harassment will be protected from negative repercussions.

The founder of Green Dot told us that, although the training was originally applied
to the reduction of sexual assault, domestic violence, and stalking, she believed the
training framework could be successfully applied to harassment in the workplace.
[2251 Similarly, a few researchers have explored the potential of using bystander
intervention training in the workplace, and they are encouraged by the possibilities.
[226] The studies caution, however, that suggested bystander responses must be
crafted for use in the typical situations in which workplace harassment takes place.
In addition, the organizational culture must encourage and support bystander

intervention and reporting, and provide a safe system in which bystanders may do
[227]
So.

As with workplace civility training, more research is needed to determine the
effectiveness of bystander intervention training as a workplace harassment
prevention measure. But we believe such training has real potential to positively
impact organizational culture. We know that most co-workers are not comfortable
when harassment occurs around them, even when they are not the direct victims of
the harassment. Bystander training could teach co-workers how to recognize
potentially problematic behaviors; motivate and empower employees to step in and
take action; teach employees skills to intervene appropriately; and give them
resources to support their intervention.

Organizational culture starts from the top. But reinforcing that culture can and must
come from the bottom, middle, and everywhere else in between. Bystander
intervention training provides that reinforcement in a particularly concrete manner.

Case Study: Green Dot in Anchorage, Alaska

"Green Dot" is a violence prevention program focused on providing bystanders with
the strategies and techniques they need to: (1) identify situations that can lead to acts
of violence (represented on incident maps by a red dot); and (2) intervene safely and
effectively. A "green dot" represents "any behavior, choice, word, or attitude that
promotes safety ... and communicates utter intolerance for violence." The goal is to
have sufficient positive interventions such that the green dots totally overwhelm the
red dots.



The city of Anchorage, Alaska received a grant to implement the Green Dot program
at the community level, including at bars and restaurants. When discussing early
warning signs of violence, bar and restaurant groups often shared examples where
violent or potentially violent behaviors were happening to staff. Examples ranged
from intoxicated patrons violating physical boundaries of servers to discussions of bar
cultures that accepted or even encouraged some levels of harassment of staff by
customers - all in the spirit of keeping the party atmosphere going and the drinks and
tips flowing.

As a result of the Green Dot training, bar and restaurant owners in Anchorage began
to develop new cultural norms. They hosted trainings, developed policies, included
relevant messaging in their signs and bulletins, and engaged in a host of creative
ideas such as Green Dot trivia, contests, and competitions. Both staff and patrons
acquired new skills to respond to potential harassment or violence.

Based on what we have learned in this area, we offer the following
recommendations:

e Employers should consider including workplace civility training and bystander
intervention training as part of a holistic harassment prevention program.

e EEOC and the National Labor Relations Board should confer, consult, and
attempt to jointly clarify and harmonize the interplay of the National Labor
Relations Act and federal EEO statutes with regard to the permissible content
of workplace "civility codes."

e Researchers should assess the impact of workplace civility training on
reducing the level of harassment in the workplace.

e EEOC should convene a panel of experts on sexual assault bystander
intervention training to develop and evaluate a bystander intervention
training module for reducing harassment in the workplace.

e EEOC should, as a best practice in cases alleging harassment, seek as part of
its settlement agreements, conciliation agreements, and consent decrees, an
agreement that researchers will be allowed to work with the employer in
assessing the efficacy of workplace civility training and/or bystander
intervention training on reducing the level of harassment in the workplace.
While we encourage EEOC to seek such an agreement when appropriate, we
do not suggest that the agency must do so in all instances, or that failure to



obtain such an agreement should derail otherwise acceptable settlement
[228]

proposals.

e Groups of employers should consider coming together to offer researchers
access to their workplaces to research the effectiveness of workplace civility
and bystander intervention trainings in a manner that would allow research
data to be aggregated and not identify individual employers.

E. GETTING THE WORD OUT

We spent a significant amount of time discussing outreach and education with the
Select Task Force members and witnesses. Outreach is needed for workers,
employers, and the general public. On-the-job, employer-sponsored training is one
form of outreach and education for employees. In this section, we highlight a
number of other approaches worthy of consideration.

EEOC resources can provide invaluable guidance for employers. Employers should
view the Commission as a source for education and assistance in addressing these

critical issues.

Patricia A. Wise, Select Task Force Member

Getting the Word Out: Providing Simple and Easy-to-Access
Information

There is a significant amount of information regarding workplace harassment
available on the web. But information on the web can be overwhelming and is not
always correct. This is a problem for both employers (especially small business
employers with limited resources) and employees.

As Jess Kutch, the co-founder and co-director of Coworker.org told us: "[Internet
search results] either give very basic advice (sometimes even wrong advice) or they
give you dozens of links to deep legalese that wouldn't be helpful for most people."
She also noted that very few search results lead to mobile friendly websites, which
is problematic because many workers - low-wage workers, in particular - rely on
their mobile phones to access information on the internet.[22%1 Of course, some
workers cannot get their information from the internet at all - either because they
do not have access to the internet, cannot find sufficient information in their own
language if they do not read English, or are not literate.



We also heard a fair amount about the utility of EEOC's resources on the web. Some
Select Task Force members felt that EEOC's guidance on harassment was overly
legalistic, and with regard to some issues, outdated. In addition, they noted that
EEOC's website is neither mobile-friendly nor fully accessible to non-English
speakers. One Select Task Force member sought more information on prevention
strategies and noted a dearth of user-friendly tools (such as model harassment
policies, effective investigation outlines, and promising practices) that could help
employers in their efforts to prevent harassment. One witness suggested that
EEOC's information on how to file a complaint is difficult to understand, and that
the actual process of filing a complaint can be difficult and cumbersome for
potential charging parties.

We took all suggestions to heart about what EEOC could do in terms of outreach and
education, and a number of our recommendations at the end of this section reflect
ideas that we heard. We also recognize the many successful outreach efforts EEOC
has done in the past and continues to be engaged in, including the extensive (and
highly regarded) outreach training EEOC conducts through its field offices and
personnel.22% EEOC has also made outreach and education for small businesses a
priority through its Small Business Task Force, which in 2016 issued a simplified,

one-page fact sheet designed to help small business owners better understand their
[231]

responsibilities under the federal employment anti-discrimination laws.

But we wanted to expand our ideas beyond what EEOC might do. To reach all the
people who need to be reached, we need more than just one (or even several)
government agencies involved in the effort.

The good news is that many non-profit organizations are using innovative
mechanisms to get the word out. For example, as we described above, the Fair Food
Program, run by the Coalition of Imokalee Workers in Florida, has developed
educational materials created by farmworkers themselves. With these materials, the
Coalition of Imokalee Workers provides in-person worker-to-worker education on
worker rights at all farms that participate in the Fair Food Program.232!

Similarly, ROC-LA, a restaurant worker center in Los Angeles, California, provides
"know your rights" trainings both individually and to groups. The trainings focus on
real-life application of employee rights, including protection from retaliation and
the importance of gathering evidence in cases of harassment.[2331 ROC-LA also
provides a free, weekly legal clinic for its members and has posted a simple "know



your rights" brochure on its website that it is available in English, Spanish, and
Chinese.[234]

On the employer side, membership organizations like the Society for Human
Resource Management maintain libraries of resources on their websites, and
provide webinars and conferences for their members that address a number of
employment issues, including prevention of harassment.[2351 And of course, there
are many conferences, webinars, training programs, and written materials on legal

issues concerning harassment.

The Commission is in the process of updating its Enforcement Guidance on
Harassment, and we believe it will be a useful guide for employers and employees.
Similarly, EEOC's Communications and Outreach Plan proposes upgrading the
technology and user experience of EEOC's website, including making its website
mobile-friendly and accessible in a number of languages.

There is, however, much more to be done to reach various audiences that would
benefit from learning about how to prevent harassment, and how to complain
about it or report it when necessary.

Based on what we have learned in this area, we offer the following
recommendations:

e EEOC should develop additional resources for its website, including user-
friendly guides on workplace harassment for employers and employees, that
can be used with mobile devices.

e Non-profit organizations should conduct targeted outreach to employers to
explain the business case for strong harassment prevention cultures, policies,
and procedures.

e Non-profit organizations (including employee advocacy organizations,
business membership associations, and labor unions) should develop easy-to-
understand written resources and other creative materials (such as videos,
posters, etc.) that will help workers and employers understand their rights and
responsibilities.

e EEOC should partner with internet search engines to ensure that a range of
EEOC resources appear high on the list of results returned by search engines.



Getting the Word Out to Youth

We heard from a number of Select Task Force members and witnesses that there
needs to be explicit and focused outreach to youth, even before they enter the
workforce. As one witness explained:

Students who are about to be in their first-ever work situations need to
be informed about (a) their rights to work in an environment free from
harassment, intimidation, and /or discrimination, based on race, color,
national origin, sex (including sexual orientation and transgender
status), disability, and age... (b) what conduct is not permitted in the
workplace (which may differ somewhat from what is acceptable at
school); and (c) what they should do when they see or are subjected to
any conduct they believe may be prohibited discrimination or
harassment.[236]

Another witness explained that some teenagers and young adults "either are
unaware of what constitutes harassment or, given their youth, simply don't care."
[237] Select Task Force members and other witnesses stressed the importance of
reaching youth before they enter the workforce, so that they understand workplace
norms and how they differ from classroom or social norms. We also heard that
traditional outreach mechanisms (materials posted on a website, worker centers,
conferences, etc.) may not be the most effective in reaching youth, and that more
creative approaches are necessary.

We commend the work EEOC has already done, and is continuing to do, in outreach
to youth through its Youth@Work initiative. Youth@Work is EEOC's national
outreach and education campaign targeted to young workers, which was launched
in 2004. Since that launch, EEOC has maintained and periodically updated the
campaign. Most recently, in 2016, the agency redesigned the Youth@Work website,
made it mobile-friendly, expanded the campaign's social media strategy, and
expanded its substantive treatment of a number of developing areas of
employment non-discrimination law. We encourage EEOC to continue to make this
program current, meaningful, and accessible to youth.



In light of what we have learned in this area, we offer the following
recommendations:

EEOC should continue to update its Youth@Work initiative (including its
website) to include more information about harassment.

e Colleges and high schools should incorporate a component on workplace
harassment in their school-based anti-bullying and anti-sexual assault efforts.

e EEOC should partner with web-based educational websites, such as Khan
Academyor YouTube channels that have a large youth following, to develop
content around workplace harassment.

e EEOC should establish a contest in which youth are invited to design their own
videos or apps to educate their peers about workplace harassment.

F.IT'SONUS

Harassment in the workplace will not stop on its own. The ideas noted above are
helpful, but ultimately, may not be sufficient. It is on all of us to be part of the fight
to stop workplace harassment. We cannot be complacent bystanders and expect
our workplace cultures to change on their own.

For this reason, we suggest exploring an /t's On Us campaign for the workplace. The
It's On Us campaign for colleges and high school campuses is an outgrowth of the
White House Task Force to Protect Students from Sexual Assault that recognized the
need to change the cultures of educational institutions. The campaign is housed at
Civic Nation, a non-profit organization focused on engaging millennials. The /t's On
Us campaign is premised on the idea that sexual assault is not just about a victim
and a perpetrator. It calls upon everyone to do his or her part to be a part of the
solution.

As the former leader of the It's On Us campaign explained to us, if students, faculty,
and campus staff are passive observers when they see the possibility of sexual
assault, they reinforce a culture that tolerates such behavior. But if students, faculty,
and campus staff are empowered to be part of the solution to preventing sexual
assault, and are given the tools and resources to do so, their role as engaged

bystanders will make a significant difference in changing the educational culture.
[238]



It would be an audacious goal to launch a similar /t's On Us campaign in workplaces
across our country - in large and small workplaces, in urban and rural areas. But
doing so would transform the problem of workplace harassment from being about
targets, harassers, and legal compliance, and make it one in which co-workers,
supervisors, clients, and customers all have roles to play in stopping harassment.

The campaign focuses on three core pillars: increasing bystander intervention,
defining consent, and creating an environment to support survivors. These pillars
can be adjusted to better fit the scope of anti-harassment efforts in the workplace -
particularly when it comes to bystander intervention and creating an environment
where targets feel comfortable coming forward to report.

We have noillusions that such a campaign would be easy to launch. But witnesses
who testified before the Select Task Force believed it was possible to transfer to the
workplace the principles of the /t's On Us campaign, and the skills that bystanders
would need.[23%1 We agree. If successful, such an effort could pay high dividends in
the workplace well beyond the impact of any policy, procedure or compliance
training.

An It's On Us campaign for the workplace would require the active engagement of
business partners, employee advocacy partners, and ordinary people across the
country. But we have a blueprint from the existing /t's On Us campaign in the
educational setting. The campaign was successful due in large part to its multi-
faceted approach of using a wide-scale awareness campaign with a robust local
organizing model to engage people both online and offline.

We are not starting from scratch with this idea. But someone has to bring the
campaign to the workplace. Why not all of us?

In light of what we have learned in this area, we offer the following
one, very big, recommendation:

e EEOC assistsin launching an "/t's on Us" campaign to end harassment in the
workplace.

PART FOUR



SUMMARY OF RECOMMENDATIONS

Our goal over the past year has been to learn everything we could about workplace
harassment and the means to prevent it. Based on that work, we now call for a
reboot of workplace harassment prevention efforts. We hope the information
provided in this report, as well as our concrete recommendations for action, will
energize individuals and organizations across the country to join us in that effort.

EEOC has an essential role in rebooting workplace harassment prevention efforts.
But we will always only be one piece of the solution. Everyone in society must feel a
sense of urgency in preventing harassment: individual employers and employer
associations; individual employees and employee associations; labor union
leadership and rank-and-file; federal, state, and local government agencies;
academics, foundations, and community leaders. That is the only way we will
achieve the goal of reducing the level of workplace harassment to the lowest level
possible.

To that end, we set forth below a compilation of the recommendations set forth
throughout the report.

It's on Us.

* k%

Recommendations Regarding the Prevalence of Harassment in the
Workplace

e EEOC should work with the Bureau of Labor Statistics or the Census Bureau,
and/or private partners, to develop and conduct a national poll to measure
the prevalence of workplace harassment based on sex (including pregnancy,
sexual orientation and gender identity), race, ethnicity/national origin,
religion, age, disability, and genetic information over time.

e Academic researchers should compile baseline research on the prevalence of
workplace harassment based on race, ethnicity/national origin, color, religion,
age, disability, genetic information, sexual orientation, and gender identity.

e EEOC should confer with the Merit Systems Protection Board to determine
whether it can repeat its study of harassment of federal employees, and



expand its survey to ask questions regarding harassment based on race,
ethnicity/national origin, color, religion, age, disability, genetic information,
sexual orientation, and gender identity in the federal government, and to
disaggregate sexually-based harassment and gender-based harassment.

e EEOC should work within the structure established by the Office of Personnel
Management to offer specific questions on workplace harassment in the
Federal Employee Viewpoint Survey.

Recommendations Regarding Workplace Leadership and
Accountability

e Employers should foster an organizational culture in which harassment is not
tolerated, and in which respect and civility are promoted. Employers should
communicate and model a consistent commitment to that goal.

e Employers should assess their workplaces for the risk factors associated with
harassment and explore ideas for minimizing those risks.

e Employers should conduct climate surveys to assess the extent to which
harassment is a problem in their organization.

e Employers should devote sufficient resources to harassment prevention
efforts, both to ensure that such efforts are effective, and to reinforce the
credibility of leadership's commitment to creating a workplace free of
harassment.

e Employers should ensure that where harassment is found to have occurred,
discipline is prompt and proportionate to the severity of the infraction. In
addition, employers should ensure that where harassment is found to have
occurred, discipline is consistent, and does not give (or create the appearance
of) undue favor to any particular employee.

e Employers should hold mid-level managers and front-line supervisors
accountable for preventing and/or responding to workplace harassment,
including through the use of metrics and performance reviews.

¢ If employers have a diversity and inclusion strategy and budget, harassment
prevention should be an integral part of that strategy.



Recommendations Regarding Harassment Prevention Policies and
Procedures

e Employers should adopt and maintain a comprehensive anti-harassment
policy (which prohibits harassment based on any protected characteristic, and
which includes social media considerations) and should establish procedures
consistent with the principles discussed in this report.

e Employers should ensure that the anti-harassment policy, and in particular
details about how to complain of harassment and how to report observed
harassment, are communicated frequently to employees, in a variety of forms
and methods.

e Employers should offer reporting procedures that are multi-faceted, offering a
range of methods, multiple points-of-contact, and geographic and
organizational diversity where possible, for an employee to report
harassment.

e Employers should be alert for any possibility of retaliation against an
employee who reports harassment and should take steps to ensure that such
retaliation does not occur.

e Employers should periodically "test" their reporting system to determine how
well the system is working.

e Employers should devote sufficient resources so that workplace investigations
are prompt, objective, and thorough. Investigations should be kept as
confidential as possible, recognizing that complete confidentiality or
anonymity will not always be attainable.

e EEOC and the National Labor Relations Board should confer, consult, and
attempt to jointly clarify and harmonize the interplay of the National Labor
Relations Act and federal EEO statutes with regard to the permissible
confidentiality of workplace investigations, and the permissible scope of
policies regulating workplace social media usage.

e Employers should ensure that where harassment is found to have occurred,
discipline is prompt and proportionate to the behavior(s) at issue and the
severity of the infraction. Employers should ensure that discipline is
consistent, and does not give (or create the appearance of) undue favor to any
particular employee.



¢ Inunionized workplaces, the labor union should ensure that its own policy
and reporting system meet the principles outlined in this section.

e EEOC should, as a best practice in cases alleging harassment, seek as a term of
its settlement agreements, conciliation agreements, and consent decrees, that
any policy and any complaint or investigative procedures implemented to
resolve an EEOC charge or lawsuit satisfy the elements of the policy, reporting
system, investigative procedures, and corrective actions outlined above.

e EEOC should, as a best practice in cases alleging harassment, seek as part of
its settlement agreements, conciliation agreements, and consent decrees, an
agreement that researchers will be allowed to work with the employer in
assessing the impact and efficacy of the policies, reporting systems,
investigative procedures, and corrective actions put into place by that
employer. While we encourage EEOC to seek such an agreement when
appropriate, we do not suggest that the agency must do so in all instances, or
that failure to obtain such an agreement should derail otherwise acceptable
settlement proposals.

e Groups of employers should consider coming together to offer researchers
access to their workplaces to research the effectiveness of their policies,
reporting systems, investigative procedures, and corrective actions put into
place by those employers, in a manner that would allow research data to be
aggregated in a manner that would not identify individual employers.

Recommendations Regarding Anti-Harassment Compliance Training

e Employers should offer, on a regular basis and in a universal manner,
compliance trainings that include the content and follow the structural
principles described in this report, and which are offered on a dynamic and
repeated basis to all employees.

e Employers should dedicate sufficient resources to train middle-management
and first-line supervisors on how to respond effectively to harassment that
they observe, that is reported to them, or of which they have knowledge or
information - even before such harassment reaches a legally-actionable level.

e EEOC should, as a best practice in cases alleging harassment, seek as a term of
its settlement agreements, conciliation agreements, and consent decrees, that



employers adopt and maintain compliance training that comports with the
content and follows the structural principles described in this report.

e EEOC should, as a best practice in cases alleging harassment, seek as a
condition of its settlement agreements, conciliation agreements, and consent
decrees, an agreement that researchers will be allowed to work with the
employer to assess the climate and level of harassment in respondent
workplaces pre- and post-implementation of compliance trainings, and to
study the impact and efficacy of specific training components. Where possible,
this research should focus not only on the efficacy of training in large
organizations, but also smaller employers and newer or "start up" firms. While
we encourage EEOC to seek such an agreement when appropriate, we do not
suggest that the agency must do so in all instances, or that failure to obtain
such an agreement should derail otherwise acceptable settlement proposals.

e Groups of employers should consider coming together to offer researchers
access to their workplaces to research the effectiveness of trainings,
particularly in the context of holistic harassment prevention efforts, in a
manner that would allow research data to be aggregated and not identify
individual employers.

e EEOC should compile a resource guide for employers that contains checklists
and training modules for compliance trainings.

e EEOC should review and update, consistent with the recommendations
contained in this report, its anti-harassment compliance training modules
used for Technical Assistance Seminars, Customer Specific Trainings, trainings
for Federal agencies, and other outreach and education programs.

Recommendations Regarding Workplace Civility and Bystander
Intervention Training

e Employers should consider including workplace civility training and bystander
intervention training as part of a holistic harassment prevention program.

e EEOC and the National Labor Relations Board should confer, consult, and
attempt to jointly clarify and harmonize the interplay of the National Labor
Relations Act and federal EEO statutes with regard to the permissible content
of workplace "civility codes."



e Researchers should assess the impact of workplace civility training on
reducing the level of harassment in the workplace.

e EEOC should convene a panel of experts on sexual assault bystander
intervention training to develop and evaluate a bystander intervention
training module for reducing harassment in the workplace.

e EEOC should, as a best practice in cases alleging harassment, seek as part of
its settlement agreements, conciliation agreements, and consent decrees, an
agreement that researchers will be allowed to work with the employer in
assessing the efficacy of workplace civility training and/or bystander
intervention training on reducing the level of harassment in the workplace.
While we encourage EEOC to seek such an agreement when appropriate, we
do not suggest that the agency must do so in all instances, or that failure to
obtain such an agreement should derail otherwise acceptable settlement
proposals.

e Groups of employers should consider coming together to offer researchers
access to their workplaces to research the effectiveness of workplace civility
and bystander intervention trainings in a manner that would allow research
data to be aggregated and not identify individual employers.

Recommendations Regarding General Outreach

e EEOC should develop additional resources for its website, including user-
friendly guides on workplace harassment for employers and employees, that
can be used with mobile devices.

¢ Non-profit organizations should conduct targeted outreach to employers to
explain the business case for strong harassment prevention cultures, policies,
and procedures.

¢ Non-profit organizations (including employee advocacy organizations,
business membership associations, and labor unions) should develop easy-to-
understand written resources and other creative materials (such as videos,
posters, etc.) that will help workers and employers understand their rights and
responsibilities.

e EEOC should partner with internet search engines to ensure that a range of
EEOC resources appear high on the list of results returned by search engines.



Recommendations Regarding Targeted Outreach to Youth

e EEOC should continue to update its Youth@Work initiative (including its
website) to include more information about harassment.

e Colleges and high schools should incorporate a component on workplace
harassment in their school-based anti-bullying and anti-sexual assault efforts.

e EEOC should partner with web-based educational websites, such as Khan
Academy, or YouTube channels that have a large youth following, to develop
content around workplace harassment.

e EEOC should establish a contest in which youth are invited to design their own
videos or apps to educate their peers about workplace harassment.

Recommendation Regarding an It's on Us campaign:

e EEOC assistsin launching an "/t's on Us" campaign to end harassment in the
workplace.
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APPENDIXA
ACTIVITIES OF THE SELECT TASK FORCE ON THE
STUDY OF HARASSMENT IN THE WORKPLACE

On April 7, 2015, the Select Task Force on the Study of Harassment in the Workplace
held its first meeting, a private working session in Washington, DC. At that meeting,
members of the Select Task Force provided their initial thoughts on how the group
might proceed in its work. The bulk of the day was devoted to framing the Select
Task Force's mission, and building relationships among the members.



The first public meeting of the Select Task Force, entitled "Workplace Harassment:
Examining the Scope of the Problem and Potential Solutions," was held on June 15,
2015, at EEOC headquarters in Washington, DC. At that hearing, members of the
Select Task Force heard testimony from six invited witnesses:

e Dexter Brooks, Director, Federal Sector Programs, Office of Federal Operations,
EEOC

e Ron Edwards, Director, Program Research and Surveys Division, Office of
Research, Information and Planning, EEOC

e Lilia Cortina, Professor of Psychology and Women's Studies, University of
Michigan

e Mindy Bergman, Associate Professor of Psychology, Texas A&M University
e Eden King, Associate Professor of Psychology, George Mason University

e Louise Fitzgerald, Professor Emerita of Gender and Women's Studies and
Psychology, University of Illinois.

The witnesses focused their remarks on the prevalence of workplace harassment in
both the private and public sector. Their testimony included an examination of
existing research, as well as gaps in current literature and data.

Information on the June 2015 meeting is available at: Select Task Force Meeting of

June 15, 2015 - Workplace Harassment: Examining the Scope of the Problem

and Potential Solutions (https://www.eeoc.gov/select-task-force-meeting-june-

15-2015-workplace-harassment-examining-scope-problem-and-potential)..

At this meeting, we announced the formation of the Select Task Force's public
website, which assembled in one place a range of existing EEOC resources relating
to harassment, and provided an online "suggestion box" for public comment.

On August 12,2015, we gave a presentation concerning the work of the Select Task
Force at the annual EXCEL conference, "Examining Conflicts in Employment Law,"
and heard feedback from the more than 70 attendees regarding their experience in
preventing and addressing workplace harassment in federal worksites.

On September 18, 2015, the Select Task Force held a closed working session in
Washington, DC. The focus of the session was to explore "risk factors" or
problematic issues that might relate to specific workplaces. The Select Task Force



heard testimony from three experts in workplace harassment investigations and
training who had experience with a range of industries:

e Michael A. Robbins of EXTTI, Inc.
e Fran Sepler of Sepler & Associates

e Sindy Warren of Warren & Associates LLC.

The Select Task Force also heard from Wendi Lazar, a partner at Outten & Golden
LLP, on the risk factors faced by women in the legal profession. Finally, the Select
Task Force heard from two members of EEOC's legal staff, Los Angeles Regional
Attorney Anna Park and Denver Senior Trial Attorney Rita Byrnes Kittle, about
lessons learned from large-scale EEOC investigations and litigation.

On October 22, 2015, the Select Task Force held a day-long public meeting in Los
Angeles, California, focused on "Promising Practices to Prevent Workplace
Harassment."

At this meeting, the Select Task Force heard testimony from:

e Judge Laura Safer Espinoza, Director, Fair Food Standards Council

e Jon Esformes, Chief Executive Officer, Pacific Tomato Growers; Sunripe
Certified Brands

¢ Sophia Cheng, Community Organizer, Restaurant Opportunities Center of Los
Angeles

e Dorothy Edwards, Executive Director, Green Dot
e Melissa Emmal, Deputy Director, Abused Women's Aid in Crisis

e Patti Perez, Shareholder, Ogletree Deakins, and Member of the California Fair
Employment and Housing Council

e Renette Anderson, Executive Assistant to the General Manager and Director of
Equal Employment Opportunity Services, Los Angeles Department of Water
and Power

e Heidi Jean Olguin, CEO, Progressive Management Resources.

The witnesses presented testimony on innovative approaches to combatting
workplace harassment and new or non-traditional models of training and outreach.



The witnesses also testified on the importance of corporate culture and strong
leadership in promoting harassment-free workplaces.

Information on the October 2015 meeting can be found at: Select Task Force

Meeting of October 22,2015 - Workplace Harassment: Promising Practices to
Prevent Workplace Harassment (https://www.eeoc.gov/select-task-force-

meeting-october-22-2015-workplace-harassment-promising-practices-

prevent) .

On December 7, 2015, the Select Task Force convened in Washington, DC, "Faces of
Workplace Harassment and Innovative Solutions." The public portion of the
meeting was devoted to two topics: (1) harassment on the bases of disability,
religion, ethnicity, sexual orientation, gender identity, and age; and (2) solutions
using general awareness campaigns and social media.

The first panel, "Faces of Workplace Harassment," consisted of:

e Lisa Banks, Partner, Katz, Marshall & Banks, LLP

e Zahra Billoo, Executive Director, Council on American-Islamic Relationa - San
Francisco Bay Area

e Tara Borelli, Senior Attorney, Lambda Legal

e Dan Kohrman, Senior Attorney, AARP Foundation Litigation
The second panel, "Innovative Solutions," consisted of:

¢ Anne Johnson, Executive Director, Generation Progress, Center for American
Progress ("It's on Us" campaign)

e Jess Kutch, Co-Founder, Coworker.org

Information on the December 2015 meeting can be found at: Select Task Force

Meeting of December 7, 2015 - Faces of Workplace Harassment and Innovative

Solutions (https://www.eeoc.gov/select-task-force-meeting-december-7-2015-

faces-workplace-harassment-and-innovative-solutions)..

In a closed working session in the afternoon, Select Task Force members gathered
into five working groups focused on: (1) Outreach; (2) Research; (3) Training; (4)
Employer Best Practices; and (5) Harassment "Risk Factors."



On February 11, 2016, we met with representatives from the federal sector,
including equal employment opportunity directors and specialists from federal
agencies, to discuss how the federal government is working to prevent harassment,
and solicit their feedback, experience, and concerns regarding harassment in the
federal-sector workplace.

On February 25, 2016, the Select Task Force met in closed session in Washington, DC
to discuss the reports of several of the working groups. At that meeting, the Select
Task Force also heard from Nathan Galbreath, Senior Executive Advisor, Sexual
Assault Prevention and Response Office, Department of Defense, which oversees
the military's sexual assault policy and programs.

On March 1, 2016, we met with the senior leadership of EEOC, including district
directors and regional attorneys, to discuss the ongoing work of the task force.

On March 11, 2016, the Select Task Force met in closed session to continue its
discussion of the working group reports. The Select Task Force also heard testimony
about harassment based on race from Coty Montag, Deputy Director Litigation,
NAACP Legal Defense and Education Fund, and about harassment based on national
origin and language characteristics from Guadalupe Valdés, Bonnie Katz
Tenenbaum Professor of Education, Stanford Graduate School of Education. In
addition, the Select Task Force received a briefing on organizational behavior from
Robert J. Bies, Professor of Management & Founder of Executive Master's in
Leadership Program, McDonough School of Business, Georgetown University, and
heard a presentation from Jennifer Abruzzo, Deputy General Counsel, U.S. National
Labor Relations Board, on issues relating to harassment arising under the National
Labor Relations Act.

The Select Task Force held a closed working session on June 6, 2016, in Washington,
DC. The session was devoted to a discussion of the Co-Chairs' draft report, and its
release later that month.



APPENDIX B
CHECKLISTS FOR EMPLOYERS

Checklist One: Leadership and Accountability

The first step for creating a holistic harassment prevention program is for the
leadership of an organization to establish a culture of respect in which
harassment is not tolerated. Check the box if the leadership of your organization
has taken the following steps:

&EmptySmallSquare; Leadership has allocated sufficient resources for a harassment
prevention effort

&EmptySmallSquare; Leadership has allocated sufficient staff time for a harassment
prevention effort

&EmptySmallSquare; Leadership has assessed harassment risk factors and has
taken steps to minimize those risks

Based on the commitment of leadership, check the box if your organization has
the following components in place:

&EmptySmallSquare; A harassment prevention policy that is easy-to-understand
and that is regularly communicated to all employees

&EmptySmallSquare; A harassment reporting system that employees know about
and is fully resourced and which accepts reports of harassment experienced and
harassment observed

&EmptySmallSquare; Imposition of discipline that is prompt, consistent, and
proportionate to the severity of the harassment, if harassment is determined to
have occurred

&EmptySmallSquare; Accountability for mid-level managers and front-line
supervisors to prevent and/or respond to workplace harassment

&EmptySmallSquare; Regularcompliance trainings for all employees so they can
recognize prohibited forms of conduct and know how to use the reporting system



&EmptySmallSquare; Regularcompliance trainings for mid-level managers and front-
line supervisors so they know how to prevent and/or respond to workplace
harassment

Bonus points if you can check these boxes:

&EmptySmallSquare; The organization conducts climate surveys on a regular basis
to assess the extent to which harassment is experienced as a problem in the
workplace

&EmptySmallSquare; The organization has implemented metrics for harassment
response and prevention in supervisory employees' performance reviews

&EmptySmallSquare; The organization conducts workplace civility training and
bystander intervention training

&EmptySmallSquare; The organization has partnered with researchers to evaluate
the organization's holistic workplace harassment prevention effort

A reminder that this checklist is meant to be a useful tool in thinking about and
taking steps to prevent harassment in the workplace, and responding to
harassment when it occurs. It is not meant to convey legal advice or to set forth
legal requirements relating to harassment. Checking all of the boxes does not
necessarily mean an employer is in legal compliance; conversely, the failure to
check any particular box does not mean an employer is notin compliance.

Checklist Two: An Anti-Harassment Policy

An anti-harassment policy is a key component of a holistic harassment prevention
effort. Check the box below if your anti-harassment policy contains the following
elements:

&EmptySmallSquare; An unequivocal statement that harassment based on any
protected characteristic will not be tolerated

&EmptySmallSquare; An easy-to-understand description of prohibited conduct,

including examples

&EmptySmallSquare; A description of a reporting system - available to employees
who experience harassment as well as those who observe harassment - that
provides multiple avenues to report, in a manner easily accessible to employees



&EmptySmallSquare; A statement that the reporting system will provide a prompt,
thorough, and impartial investigation

&EmptySmallSquare; A statement that the identity of an individual who submits a
report, a witness who provides information regarding a report, and the target of the
complaint, will be kept confidential to the extent possible consistent with a
thorough and impartial investigation

&EmptySmallSquare; A statement that any information gathered as part of an
investigation will be kept confidential to the extent possible consistent with a
thorough and impartial investigation

&EmptySmallSquare; An assurance that the employer will take immediate and
proportionate corrective action if it determines that harassment has occurred

&EmptySmallSquare; An assurance that an individual who submits a report (either
of harassment experienced or observed) or a witness who provides information
regarding a report will be protected from retaliation from co-workers and

supervisors

&EmptySmallSquare; A statement that any employee who retaliates against any
individual who submits a report or provides information regarding a report will be
disciplined appropriately

&EmptySmallSquare; Is written in clear, simple words, in all languages commonly
used by members of the workforce

A reminder that this checklist is meant to be a useful tool in thinking about and
taking steps to prevent harassment in the workplace, and responding to
harassment when it occurs. It is not meant to convey legal advice or to set forth
legal requirements relating to harassment. Checking all of the boxes does not
necessarily mean an employer is in legal compliance; conversely, the failure to
check any particular box does not mean an employer is not in compliance.

Checklist Three: A Harassment Reporting System and Investigations

A reporting system that allows employees to file a report of harassment they have
experienced or observed, and a process for undertaking investigations, are
essential components of a holistic harassment prevention effort.



Check the box below if your anti-harassment effort contains the following
elements:

&EmptySmallSquare; A fully-resourced reporting process that allows the
organization to respond promptly and thoroughly to reports of harassment that
have been experienced or observed

&EmptySmallSquare; Employer representatives who take reports seriously

&EmptySmallSquare; A supportive environment where individuals feel safe to
report harassing behavior to management

&EmptySmallSquare; Well-trained, objective, and neutral investigators
&EmptySmallSquare; Timely responses and investigations

&EmptySmallSquare; Investigators who document all steps taken from the point of
first contact and who prepare a written report using guidelines to weigh credibility

&EmptySmallSquare; An investigation that protects the privacy of individuals who
file complaints or reports, individuals who provide information during the
investigation, and the person(s) alleged to have engaged in harassment, to the
greatest extent possible

&EmptySmallSquare; Mechanisms to determine whether individuals who file
reports or provide information during an investigation experience retribution, and
authority to impose sanctions on those who engage in retaliation

&EmptySmallSquare; During the pendency of an investigation, systems to ensure
individuals alleged to have engaged in harassment are not "presumed guilty" and
are not "punished" unless and until a complete investigation determines that
harassment has occurred

&EmptySmallSquare; A communication of the determination of the investigation to
all parties and, where appropriate, a communication of the sanction imposed if
harassment was found to have occurred

A reminder that this checklist is meant to be a useful tool in thinking about and
taking steps to prevent harassment in the workplace, and responding to
harassment when it occurs. It is not meant to convey legal advice or to set forth
legal requirements relating to harassment. Checking all of the boxes does not



necessarily mean an employer is in legal compliance; conversely, the failure to
check any particular box does not mean an employer is not in compliance.

Checklist Four: Compliance Training

A holistic harassment prevention effort provides training to employees regarding
an employer's policy, reporting systems and investigations. Check the box if your
organization's compliance training is based on the following structural principles
and includes the following content:

e Structural Principles
&EmptySmallSquare; Supported at the highest levels
&EmptySmallSquare; Repeated and reinforced on a regular basis

&EmptySmallSquare; Provided to all employees at every level of the
organization

&EmptySmallSquare; Conducted by qualified, live, and interactive trainers

&EmptySmallSquare; If live training is not feasible, designed to include active
engagement by participants

&EmptySmallSquare; Routinely evaluated and modified as necessary

e Content of Compliance Training for All Employees

&EmptySmallSquare; Describes illegal harassment, and conduct that, if left
unchecked, might rise to the level of illegal harassment

&EmptySmallSquare; Includes examples that are tailored to the specific
workplace and the specific workforce

&EmptySmallSquare; Educates employees about their rights and
responsibilities if they experience conduct that is not acceptable in the
workplace

&EmptySmallSquare; Describes, in simple terms, the process for reporting
harassment that is experienced or observed



&EmptySmallSquare; Explains the consequences of engaging in conduct
unacceptable in the workplace

e Content of Compliance Training for Managers and First-line Supervisors

&EmptySmallSquare; Provides easy-to-understand and realistic methods for
dealing with harassment that they observe, that is reported to them, or of
which they have knowledge or information, including description of sanctions
for failing to use such methods

&EmptySmallSquare; Provides clear instructions on how to report harassing
behavior up the chain of command, including description of sanctions for
failing to report

&EmptySmallSquare; Encourages managers and supervisors to practice
"situational awareness" and assess the workforces within their responsibility
for risk factors of harassment

A reminder that this checklist is meant to be a useful tool in thinking about and
taking steps to prevent harassment in the workplace, and responding to
harassment when it occurs. It is not meant to convey legal advice or to set forth
legal requirements relating to harassment. Checking all of the boxes does not
necessarily mean an employer is in legal compliance; conversely, the failure to
check any particular box does not mean an employer is not in compliance.

APPENDIX C
CHART OF RISK FACTORS AND RESPONSES

Risk Factor Risk Factor Why This is a Risk Risk Factor-
Indicia Factor for Specific
Harassment Strategies to
Reduce
Harassment*
Homogenous Historic lack of Employeesin the Increase diversity
workforce diversity in the minority can feel at all levels of the

workplace isolated and may workforce, with



Risk Factor

Workplaces
where some
employees do
not conform to
workplace
norms

Cultural and
language

Risk Factor
Indicia

Currently only
one minority in a
work group (e.g.,
team,
department,
location)

"Rough and
tumble" or single-
sex-dominated
workplace
cultures

Remarks, jokes, or
banter that are
crude, "raunchy,"
or demeaning

Arrival of new
employees with

Why This is a Risk
Factor for
Harassment

actually be, or at
least appear to be,
vulnerable to

pressure from others.

Employees in the
majority might feel
threatened by those
they perceive as
"different" or "other,"
or might simply be
uncomfortable
around others who

are not like them.

Employees may be
viewed as weak or
susceptible to abuse.

Abusive remarks or
humor may promote
workplace norms
that devalue certain
types of individuals.

Different cultural
backgrounds may

Risk Factor-
Specific
Strategies to
Reduce
Harassment*

particular
attention to work
groups with low
diversity.

Pay attention to
relations among
and within work
groups.

Proactively and
intentionally
create a culture of
civility and
respect with the
involvement of
the highest levels
of leadership.

Pay attention to
relations among
and within work

groups.

Ensure that
culturally diverse



Risk Factor

differencesin
the workplace

Coarsened
Social
Discourse
Outside the
Workplace

Risk Factor
Indicia

different cultures
or nationalities

Segregation of
employees with
different cultures
or nationalities

Increasingly
heated discussion
of current events
occurring outside
the workplace

Why This is a Risk
Factor for
Harassment

make employees less
aware of laws and
workplace norms.

Employees who do
not speak English
may not know their
rights and may be
more subject to
exploitation.

Language and
linguistic
characteristics can
play arolein
harassment.

Coarsened social
discourse that is
happening outside a
workplace may make
harassment inside
the workplace more
likely or perceived as
more acceptable.

Risk Factor-
Specific
Strategies to
Reduce
Harassment*

employees
understand laws,
workplace norms,
and policies.

Increase diversity
in culturally
segregated
workforces.

Pay attention to
relations among
and within work
groups.

Proactively
identify current
events-national
and local-that are
likely to be
discussed in the
workplace.

Remind the
workforce of the
types of conduct
that are
unacceptablein
the workplace.



Risk Factor

Young
workforces

Risk Factor
Indicia

Significant
number of
teenage and
young adult
employees

Why This is a Risk
Factor for
Harassment

Employees in their
first or second jobs
may be less aware of
laws and workplace
norms.

Young employees
may lack the self-
confidence to resist
unwelcome overtures
or challenge conduct
that makes them
uncomfortable.

Young employees
may be more
susceptible to being
taken advantage of
by coworkers or
superiors,
particularly those
who may be older
and more established
in their positions.

Young employees
may be more likely to
engagein
harassment because
they lack the
maturity to

Risk Factor-
Specific
Strategies to
Reduce
Harassment*

Provide targeted
outreach about
harassmentin
high schools and
colleges.

Provide
orientation to all
new employees
with emphasis on
the employer's
desire to hear
about all
complaints of
unwelcome
conduct.

Provide training
on howtobea
good supervisor
when youth are
promoted to
supervisory
positions.



Risk Factor

Workplaces
with "high
value"
employees

Workplaces
with
significant
power
disparities

Risk Factor
Indicia

Executives or

senior managers

Employees with
high value (actual
or perceived) to
the employer,
e.g., the
"rainmaking"
partner or the
prized, grant-
winning

researcher

Low-ranking
employeesin
organizational
hierarchy

Employees
holding positions
usually subject to
the direction of
others, e.g.,
administrative
support staff,

Why This is a Risk
Factor for
Harassment

understand or care

about consequences.

Management is often
reluctant to

jeopardize high value

employee's
economic value to
the employer.

High value
employees may
perceive themselves
as exempt from
workplace rules or
immune from
consequences of

their misconduct.

Supervisors feel
emboldened to
exploit low-ranking
employees.

Low-ranking
employees are less
likely to understand
complaint channels
(language or
education/training
insufficiencies).

Risk Factor-
Specific
Strategies to
Reduce
Harassment*

Apply workplace
rules uniformly,
regardless of rank
orvalue to the
employer.

If a high-value
employee is
discharged for
misconduct,
consider
publicizing that
fact (unless there
is a good reason
not to).

Apply workplace
rules uniformly,
regardless of rank
orvalue to the
employer.

Pay attention to
relations among
and within work
groups with
significant power
disparities.



Risk Factor

Workplaces
thatrely on
customer
service or
client
satisfaction

Workplaces
where work is
monotonous
or tasks are
low-intensity

Risk Factor
Indicia

nurses, janitors,
etc.

Gendered power
disparities (e.g.,
most of the low-
ranking
employees are
female)

Compensation
directly tied to
customer
satisfaction or
client service

Employees are
not actively
engaged or "have
time on their
hands"

Repetitive work

Why This is a Risk
Factor for
Harassment

Undocumented
workers may be
especially vulnerable
to exploitation or the
fear of retaliation.

Fear of losing a sale
or tip may compel
employees to
tolerate
inappropriate or
harassing behavior.

Harassing behavior
may become a way to
vent frustration or
avoid boredom.

Risk Factor-
Specific
Strategies to
Reduce
Harassment*

Be wary of a
"customer is
always right"
mentality in terms
of application to
unwelcome
conduct.

Consider varying
or restructuring
job duties or
workload to
reduce monotony
or boredom.

Pay attention to
relations among
and within work
groups with

monotonous or



Risk Factor

Isolated
workplaces

Workplaces
that tolerate
or encourage

Risk Factor
Indicia

Physically
isolated
workplaces

Employees work
alone or have few
opportunities to
interact with
others

Alcohol
consumption
during and

Why This is a Risk
Factor for
Harassment

Harassers have easy

access to their
targets.

There are no
witnesses.

Alcohol reduces

social inhibitions and

impairs judgment.

Risk Factor-
Specific
Strategies to
Reduce
Harassment*

low-intensity
tasks.

Consider
restructuring
work
environments and
schedules to
eliminate isolated
conditions.

Ensure that
workers in
isolated work
environments
understand
complaint
procedures.

Create
opportunities for
isolated workers
to connect with
each other (e.g.,
in person, on line)
to share concerns.

Train co-workers
to intervene
appropriately if
they observe



Risk Factor

alcohol
consumption

Decentralized
workplaces

Risk Factor
Indicia

around work
hours.

Corporate offices
far removed
physically and/or
organizationally
from front-line
employees or
first-line
supervisors

Why This is a Risk
Factor for
Harassment

Managers may feel
(or may actually be)
unaccountable for
their behavior and
may act outside the
bounds of workplace

rules.

Managers may be
unaware of how to

address harassment

Risk Factor-
Specific
Strategies to
Reduce
Harassment*

alcohol-induced
misconduct.

Remind managers
about their
responsibility if
they see
harassment,
including at
events where
alcoholis

consumed.

Intervene
promptly when
customers or
clients who have
consumed too
much alcohol act
inappropriately.

Ensure that
compliance
training reaches
all levels of the
organization,
regardless of how
geographically
dispersed
workplaces may
be.



Risk Factor Risk Factor Why This is a Risk Risk Factor-
Indicia Factor for Specific
Harassment Strategies to
Reduce
Harassment*

issues and may be
reluctant to call

Ensure that
compliance

headquarters for training for area

direction. managers
includes their

responsibility for
sites under their

jurisdiction

Develop systems
for employeesin
geographically
diverse locations
to connect and
communicate.

The strategies outlined in Part Three of this report (e.g., exercising leadership,
holding people accountable for their actions, developing and enforcing effective
policies and procedures, and conducting training) will help address all the risk
factors listed in this chart. The strategies outlined in the last column of this chart
are designed to address specific risk factors.

[ workplace Harassment, Meeting of the Equal Employment Opportunity
Commission (January 14, 2015), https://www.eeoc.gov/meetings/meeting-
january-14-2015-workplace-harassment

(https://www.eeoc.gov/meetings/meeting-january-14-2015-workplace-

harassment)..



21 0pening Statement of Chair Jenny Yang, Workplace Harassment, Meeting of the
Equal Employment Opportunity Commission (January 14, 2015),
https://www.eeoc.gov/eeoc/meetings/1-14-15/transcript.cfm#yang
(https://www.eeoc.gov/meetings/meeting-january-14-2015-workplace-
harassment)..

Bl Testimony of Laudente Montoya, Workplace Harassment, Meeting of the Equal
Employment Opportunity Commission (Jan. 14, 2015),
https://www.eeoc.gov/eeoc/meetings/1-14-15/montoya.cfm
(https://www.eeoc.gov/meetings/meeting-january-14-2015-workplace-
harassment/montoya)..

41 Mr. Gill intervened in the EEOC's lawsuit against A.C. Widenhouse. See Jury
Awards $200,000 in Damages Against A.C. Widenhouse in EEOC Race Harassment Suit,

https://www.eeoc.gov/newsroom/jury-awards-200000-damages-against-ac-
widenhouse-eeoc-race-harassment-suit

(https://www.eeoc.gov/newsroom/jury-awards-200000-damages-against-ac-

widenhouse-eeoc-race-harassment-suit) .

51 Testimony of Anica Jones, Trial Attorney, Memphis District Office, EEOC, and
Jacquelyn Hines, Claimant, EEOC v. New Breed Logistics, Retaliation in the
Workplace: Causes, Remedies, and Strategies for Prevention (June 15, 2015),
https://www.eeoc.gov/meetings/meeting-june-17-2015-retaliation-workplace-

causes-remedies-and-strategies-prevention/jones

(https://www.eeoc.gov/meetings/meeting-june-17-2015-retaliation-workplace-

causes-remedies-and-strategies-prevention/jones) and

https://www.eeoc.gov/meetings/meeting-june-17-2015-retaliation-workplace-

causes-remedies-and-strategies-prevention/hines
(https://www.eeoc.gov/meetings/meeting-june-17-2015-retaliation-workplace-
causes-remedies-and-strategies-prevention/hines) ; see also EEOC v. New Breed
Logistics, No. 13-6250, 2015 U.S. App. LEXIS 6650 (6th Cir. Apr. 22,2015) (detailing
allegations).

[61 u.s. Equal Employment Opportunity Commission, Enforcement & Litigation
Statistics, All Charges Alleging Harassment (FY 2010-FY 2019),
https://www.eeoc.gov/statistics/all-charges-alleging-harassment-charges-
filed-eeoc-fy-2010-fy-2019 (https://www.eeoc.gov/statistics/all-charges-
alleging-harassment-charges-filed-eeoc-fy-2010-fy-2019) ; U.S. Equal

Employment Opportunity Commission, Annual Reports on the Federal Work Force



(Part 1), EEO Complaint Processing, Fiscal Years 2010-2015,
https://www.eeoc.gov/federal-sector/reports (https://www.eeoc.gov/federal-

sector/reports)..

[71 Before an applicant or employee can file a claim of discrimination against such
an entity, the individual must file a charge with EEOC. EEOC investigates the charge
to determine whether there is reasonable cause to believe that discrimination has
occurred. If such cause is found, EEOC attempts to end the alleged unlawful practice
through a process of conciliation with the entity that has been charged (called a
"respondent"” in this system). EEOC does not have legal authority to require a
respondent to undertake any actions; it has authority only to negotiate with the
respondent to effectuate voluntary resolutions during this administrative process. If
a respondent does not agree to a voluntary resolution during this process, EEOC (or
the charging party) may sue the respondent in court and a court may order relief if
the respondent is found to have violated the law. All allegations of discrimination
brought under this administrative system are called "charges." As a matter of
terminology, these are often called "private sector charges," even though they
encompass charges brought against state and local employers as well as private
employers and labor unions. See 42 U.S.C. §2000e (covered entities); §2000e-2
(prohibitions); 2000e-5 (enforcement provisions); 29 C.F.R. §1601 (procedural
regulations). The federal government is also covered under federal employment
anti-discrimination laws. Before an applicant or employee can file a claim of
discrimination against a federal agency, the individual must file a complaint with the
agency alleged to have engaged in the discriminatory practice. The agency is
responsible for investigating such complaints and determining whether
discrimination has occurred. A federal applicant or employee who disagrees with
the agency's conclusion can appeal to EEOC. EEOC issues administrative
conclusions in such appeals. If EEOC determines that an agency has engaged in
discrimination and orders relief, the agency is required to comply with EEOC's
decision and does not have the right to appeal EEOC's decision in court. All
allegations of discrimination brought under this administrative system are called
"complaints." As a matter of terminology, they are called "federal sector complaints."
See 42 U.S.C. §2000e-16 (prohibitions and enforcement); 29 C.F.R. §1614 (procedural
regulations).

BlEEQOC, All Charges Alleging Harassment, supra n. 6.



Bl y.s. Equal Employment Opportunity Commission, Annual Report on the Federal
Work Force (Part 1), EEO Complaint Processing, Fiscal Year 2015 (forthcoming).

ol g,
1 |nformation provided by the EEOC's Office of Field Programs.

2] EEOC, Annual Report on the Federal Work Force (Part 1), supra n. 6. The
percentages do not total 100%, as individuals sometimes file charges or complaints
of harassment on the basis of more than one protected characteristic.

B3] For example, some charges may allege objectionable behavior, but not behavior
based on a protected characteristic under employment non-discrimination laws.
Similarly, not all charges and complaints of harassment based on a protected
characteristic ultimately prove to have legal merit. That is, harassing behavior on
the basis of a protected characteristic may have occurred, but the behavior alleged
may not meet the legal standards for severity or pervasiveness to constitute
actionable, unlawful harassment.

341 jlia M. Cortina and Jennifer L. Berdahl, Sexual Harassment in Organizations: A
Decade of Research in Review, 1 The Sage Handbook of Organizational Behavior 469,
469-96 (J. Barling & C. L. Cooper eds., 2008).

151 Remus Ilies et al., Reported Incidence Rates of Work-Related Sexual Harassment
in the United States: Using Meta-Analysis to Explain Reported Rate Disparities, 56
Personnel Psychol. 607 (2003). In this article, the researchers reviewed 96 estimates
of sexual harassment incidence from 84 independent samples reported in 71
studies. The researchers considered a survey sample to be in the probability
category if it was based on "(a) a national probability sample (random or stratified
random) or (b) a probability sample across multiple organizations or in a multiple-
site organization (e.g., government or state employees), or (c) a sample that resulted
from the sampling of the entire sampling frame (as defined by the study) in a single-
site organization."

[161 /4. Three of the studies included in the review by Ilies and her colleagues were
probability surveys conducted by the Merit Systems Protection Board (MSPB) of
federal employeesin 1980, 1987 and 1994. U.S. Merit Systems Protection Board,
Sexual Harassment in the Federal Workplace: Trends, Progress, Continuing
Challenges (1994) available at http://www.mspb.gov/netsearch/viewdocs.aspx?
docnumber=253661&version=253948




(http://www.mspb.gov/netsearch/viewdocs.aspx?
docnumber=253661&version=253948)_; U.S. Merit Systems Protection Board,
Sexual Harassment in the Federal Government Update (1988) available at
http://www.mspb.gov/netsearch/viewdocs.aspx?
docnumber=252435&version=252720&application=ACROBAT
(http://www.mspb.gov/netsearch/viewdocs.aspx?
docnumber=252435&version=252720&application=ACROBAT) ;

U.S. Merit Systems Protection Board, Sexual Harassment in the Federal Workplace: Is
it a Problem? (1981) available at
http://www.mspb.gov/netsearch/viewdocs.aspx?
docnumber=240744&version=241014&application=ACROBAT
(http://www.mspb.gov/netsearch/viewdocs.aspx?
docnumber=240744&version=241014&application=ACROBAT)..

Instead of asking respondents whether they had experienced "sexual harassment,"
the MSPB surveys asked respondents if they had experienced one or more of the
following six behaviors: letters, phone calls or materials of a sexual nature; pressure
for sexual favors; touching, leaning over, cornering or pinching (these were denoted
as severe behaviors); pressure for dates; sexually suggestive looks or gestures; and
sexual teasing, jokes, remarks or questions (these were denoted as less severe
behaviors). Whilethe MSPB studies were conducted nearly 20 years ago, they remain
the only set of surveys using probability samples taken over a period of 14 years of
largely the same type of workforce.

D7 ljes et al., supra n. 15. In the case of one convenience sample, the incidence rate
rose to 90%. /d.

181 vicki J. Magley et al., Outcomes of Self-Labeling Sexual Harassment, 84 J. Applied
Psychology, 390 (1999).

[9] Emily A. Leskinen et al., Gender harassment: Broadening Our Understanding of
Sex-Based Harassment at Work, 35 Law and Human Behavior 25 (2011) (stating that
the Sexual Experiences Questionnaire (SEQ), developed by Professor Louise
Fitzgerald and her colleagues in 1988, is the most validated and widely used
measure of sexual harassment experiences). See also Louise F. Fitzgerald et al.,
Measuring Sexual Harassment in the Military: The Sexual Experiences Questionnaire
(SEQ-DoD), 11 Mil. Psychol. 243 (1998).



[20] professor Fitzgerald and her colleagues developed this description to explain
the different forms of sex-based harassment. Louise F. Fitzgerald et al., Why Didn't
She Just Report Him? The Psychological and Legal implications of Women's
Responses to Sexual Harassment, 51 Journal of Social Issues 1, 117-138 (1995). See
also Louise F. Fitzgerald et al., The Incidence and Dimensions of Sexual Harassment in
Academia and the Workplace, 32 Journal of Vocational Behavior 152-175 (1988)
(describing gender-based harassment). In 2007, Professor Berdhal recommended
use of the term "'sex-based harassment" in lieu of ''sexual harassment," a
recommendation adopted by most researchers in the field. Jennifer L. Berdahl, The
Sexual Harassment of Uppity Women, 92 J. Applied Psych, 425 (2007) [hereinafter
Berdahl (2007)]. Berdahl's study provided evidence that sexual harassment is
primarily targeted at women who violated gender ideals.

21 ljes, supra n. 15. When responding to the SEQ, across a variety of work
environments and based on 86,578 respondents from 55 independent probability
samples, 58% of women report having experienced sex-based harassment.

[22] | eskinen et al, supra n. 19. In a study of approximately 10,000 women in the
military, of those who reported harassment, 89.4% reported gender-based
harassment. /d.

231 Magley et al., supra n. 18; Liberty J. Munson et al., Labeling Sexual Harassment in
the Military: An Extension and Replication, 86 J. Applied Psychol. 293 (2011).

241 Magley et al., supra n. 18.
251 mspB surveys, supra n. 16.

[26] |t is EEOC's position that harassment based on sexual orientation or gender
identity is a form of sex-based harassment. See Equal Employment Opportunity
Commission, What You Should Know About EEOC and Enforcement Protections for
LGBT Workers, available at: https://www.eeoc.gov/laws/guidance/what-you-
should-know-eeoc-and-protections-lgbt-workers

(https://www.eeoc.gov/sexual-orientation-and-gender-identity-sogi-

discrimination)..

[27] Christie Mallory & Brad Sears, Documented Evidence of Employment
Discrimination and Its Effects on LGBT People, The Williams Institute (2011), available
at http://williamsinstitute.law.ucla.edu/wp-content/uploads/Sears-Mallory-

Discrimination-July-20111.pdf (http://williamsinstitute.law.ucla.edu/wp-




content/uploads/Sears-Mallory-Discrimination-July-20111.pdf) (citing finding

from the 2008 General Social Survey, a national probability survey representative of
the U.S. population.).

281 Human Rights Campaign, Degrees of Equality Report: A National Study Examining
Workplace Climate for LGBT Employees (2009), available at http://hrc-assets.s3-
website-us-east-

1.amazonaws.com//files/assets/resources/DegreesOfEquality _2009.pdf

(http://hrc-assets.s3-website-us-east-

1.amazonaws.com/files/assets/resources/DegreesOfEquality_2009.pdf)..

291 Mmallory and Sears, supra n. 27.
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https://assets.corporatecompliance.org/Portals/1/PDF/Resources/past _handou
ts/CEI1/2011/702handout.pdf
(https://assets.corporatecompliance.org/Portals/1/PDF/Resources/past _hando
uts/CEI/2011/702handout.pdf)..
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measureconsists of brief scenarios depicting sexual harassment followed by three
questions about (1) the risk to the victim for reporting the incident; (2) the
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it. We heard from one of those forward-thinking growers, Jon Esformes, the Chief
Executive Officer of Pacific Tomato Growers of Sunripe Certified Brands, at the
public meeting held by the Select Task Force in Los Angeles, CA.
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http://www.nytimes.com/2016/04/29/sports/more-than-mean-women-

journalists-julie-dicaro-sarah-spain.html? r=0

(http://www.nytimes.com/2016/04/29/sports/more-than-mean-women-

journalists-julie-dicaro-sarah-spain.html?_r=0) . for workplace point; Petula

Dvorak, Was a Virginia Firefighter Humiliated by Co-Workers Online Before She Killed
Herself?, The Wash. Post (Apr. 25, 2016),
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[1881 1 addition, as we noted above, we recognize that employers may be reluctant
to have their workplaces turned into a research experiment, that data collection will
require the willingness of an employer to participate in this research, and that this in
turn may necessitate spelling out the purposes for which this data will and will not
be used.
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[190] Byrlington Industries v. Ellerth, 524 U.S. 742 (1998); Faragher v. City of Boca
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[194] Cortina & Berdhal, supra n. 14; Magley, et al., supra n. 160.
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11961 Heather Antecol & Deborah Cobb-Clark, Does Sexual Harassment Training
Change Attitudes? A View from the Federal Level, 84 Soc. Sci. Q. 826 (2003). The
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(1995) in A New Psychology of Men, 164-206 (R.F. Levant & W.S. Pollack eds.) (1996)).
This study revealed that for men who scored high on Gender Role Conflict, the
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researchers first assessed men's likelihood to sexually harass (LSH). After watching a
one-hour video, high LSH men showed greater acceptance of harassment, while low
LSH men showed lesser acceptance. Lori A. Robb & Dennis Doverspike, Self-Reported
Proclivity to Harass as a Moderator of the Effectiveness of Sexual Harassment-
Prevention Training, 88 Psychol. Rep. 85 (2001)
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12081 similar principles have been identified in research about prevention programs
in other issue areas, such as youth violence and substance abuse. Maury Nation et
al., What Works in Prevention: Principles of Effective Prevention Programs, 58 Am.
Psychologist 449 (2003).

[2091 1 addition, as we noted above, we recognize that employers may be reluctant
to have their workplaces turned into a research experiment, that data collection will
require the willingness of an employer to participate in this research, and that this in
turn may necessitate spelling out the purposes for which this data will and will not
be used.

[210] Cortina testimony, supra n. 62; Lilia M. Cortina, Unseen Injustice: Incivility as
Modern Discrimination in Organizations, 33 Academy of Management Review 55
(2008); Lynne M. Andersson & Christine M. Pearson, Tit for Tat? The Spiraling Effect of
Incivility in the Workplace, 24 Acad. of Mgmt. Rev. 452 (1999).

[211] Cortina testimony, supra n. 62; S. Lim & Lilia M. Cortina, Interpersonal
Mistreatment in the Workplace: The Interface and Impact of General Incivility and
Sexual Harassment, 90 J. Applied Psychol. 483 (2005).

[212] Andersson & Pearson, supra n. 211.
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